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Hokenson 1 

Free Speech 101 or What's Okay to Say 

The writing of this document has been a very personal journey. My interest in the area of 

free speech made its first appearance when I was in high school. During those years I 

had several experiences through my participation in the school newspaper and drama club 

that made me question how free we actually are. I was caught off guard by how hostile 

people could become when confronted with ideas they found objectionable. Perhaps I 

was young and naIve, but to suddenly be told that I could not say or write something was 

an entirely new experience to me, and it made me extremely angry. 

In college, I was floored to learn that the Bill of Rights never actually applied to the 

states until quite recently. It had seemed like a given that the laws of a national document 

would apply to everyone. This knowledge, combined with my earlier experiences, 

inspired me to pursue the history of the incorporation of the Bill of Rights, how they have 

been interpreted, and the subsequent translation into daily activities. 

I believe that freedom of speech is the most important right we have. While all of the 

rights listed in the Bill of Rights (and some which are not listed) are important, I cannot 

help but to think that they would not exist were it not for this first and most fundamental 

right. The very existence of these other rights is a testimony to the fact that their authors 

were free to write them down. Without freedom of speech, society as we know it would 

cease to function. New ideas would struggle to be heard and acted upon. Religion would 

go underground as indeed it has in many countries. Art would be choked and stunted. 
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As 1 considered my own prior ignorance to these things, 1 started to think about all of the 

other people who have not had the chance to take a constitutional rights class. Most 

people know (1 hope) that freedom of speech is included in their rights, but how many of 

them understand how the law interprets that right and applies it to them? 1 tried to layout 

both the history which led to the establishment of free speech as a right and the Supreme 

Court decisions which detennine its limits. 

Therefore, the language and content of this project are not of a highly academic 

context. I have spent four years proving that 1 can write for an academic audience. 

However, when I first began writing this paper, 1 was somewhat concerned at the 

difficulty in laying everything out in "layman's tenns." 1 felt that I had begun to lose 

touch with the average American. I think that those of us who have been privileged 

enough to attend college have a responsibility to the rest of our society to bring 

something back to them. Four years in college has not given me the right to spend the 

rest of my days sitting in the upper realms of academia while the rest of the world goes 

on about its daily business. This project is my offering to them. I may not agree with all 

of the decisions handed down in the cases that follow, but they have been made and 

knowing the framework which we have to operate within is an important step towards 

working to change those things which we may object to. I want to provide a tool by 

which people can learn some of the things they can and cannot say. If even one person 

reads this work and learns one new thing about their right to speak their mind, then I will 

consider it a complete success. 

For easy understanding, this project can be broken up into four sections. The first 
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section, containing a basic history of the establishment of the United States and the 

writing of the Constitution, may seem rather basic and perhaps, unnecessary, however I 

feel that in order to understand why we are where we are today, it is necessary to 

understand where we come from. The second section tells the story of the incorporation 

of the Bill of Rights. The third consists primarily of Supreme Court cases, subdivided by 

subject, and their resulting decisions. The fourth and final section discusses some of the 

most recent developments in free speech issues such as the internet and current events. 

In the Beginning: The Magna Carta: The Patriarch of the Bill of Rights 

During the 1200's, the king of England was a tyrant by the name of King John. At 

this time, the monarch and the government were one and the same. The people had no 

way whatsoever in what the king did, and John in particular took advantage of this. He 

abused his power to the extent that the English barons decided to come together and take 

control of London. They forced King John to meet them in the field of Runnymede. 

Here the barons gave John an ultimatum: he could either sign into law a list of guaranteed 

rights and remain in limited power, or they would renounce their allegiance to him, and 

he would lose the throne. King John was now forced to face reality; he knew that some 

power was better than none at all. So, in 1215, he signed the baron's document, called the 

Magna Carta which in Latin meant "Great Charter" (Freedman 3-6). 

It is important to realize that the Magna Carta in actuality does not seem terribly 

groundbreaking. It was not very idealistic, and it was not intended for the common 

people of England. It was meant for those what had written it: wealthy barons. Why 

then, was this document so critical to the future American Bill of Rights (Freedman 6)? 
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The answer is simple enough: it was a critical beginning. The Magna Carta 

introduced the novel idea of drawing up a list of rights, and setting them down in 

WRITING and LAW. It also meant that for the first time in history the government was 

LIMITED. The king could no longer do completely as he pleased. The people were 

beginning to demand a voice in government, and what started then as a soft whisper 

would eventually tum into a shout heard the world over (Freedman 6). 

The Magna Carta also gives the origins of the naming of several rights which 

today can be found in our Constitution and Bill of Rights. Freedom of religion, due 

process, and taxation only with representation are all several ideas which we take for 

granted today which were voiced in the Magna Carta (Stoel 9). For example, regarding 

due process oflaw, Chapter 39 of the Magna Carta says, "No freeman shall be taken, 

imprisoned, disseised, outlawed, banished, or in any way destroyed ... except by the lawful 

judgment of his peers or by the law of the land." It is important to note that these were 

not considered new ideas. What was new was putting them into writing in order to force 

the monarchy to submit to the laws of the land (StoeI26). 

Eventually the rights in the Magna Carta did come to apply to the English people 

themselves. Englishmen took pride in their rights; it gave them an identity and a sense of 

self different from those in other countries at the time. When many of them traveled 

across the Atlantic to the New World, they brought their system of government with 

them, including the idea that men are entitled to rights. America being a melting pot 

from the very beginning, even immigrants from other countries quickly adopted these 

ideas as their own (Freedman 6,7). 
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However, the British government saw things a bit differently. They saw a 

difference between the colonists' status and that of other British citizens who actually 

lived in the Motherland. They began to trample on the colonists' rights. For example, 

Britain levied taxes without giving them any representation in the government. Likewise, 

the American Colonists were also beginning to differentiate themselves from their British 

counterparts back in the Old World. They were feeling an increased sense of 

independence and disconnect from the Motherland due to the great distance, and as 

British law became harsher, they began to chafe under these taxes which they believed to 

be unfair (Freedman 7,8). 

The Split and The Articles of Confederation 

The result was the American Revolution. The thirteen separate colonies joined 

together in an effort to overturn the hated British rule. This action of coming together 

was more impressive than it at first appears. At the time, the residents of each state 

considered their primary loyalty to be to their home state. Residents of Massachusetts 

viewed the state as equal to a sovereign nation, as did the residents of Pennsylvania, 

Maryland, and each of the other thirteen colonies. Considering the sense of loyalty that 

residents of the separate states felt, it is impressive that these very individual colonies 

were able to put their differences aside and unite for the common cause of breaking away 

from England (Freedman 8,9). See Appendix 1 for a complete listing of the Articles. 

The glue that held the colonies together was called the Articles of Confederation. 

It was a very weak, constitution-like document which granted minimal powers to the new 

national government, while leaving most of the authority to the states. Along with the 
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Declaration of Independence, it also marked the first time the United States stepped out 

onto the world stage as an independent force, although at the time, few national powers 

would have suspected the force to be reckoned with which the fledgling nation would 

become (Lutz 376). These two documents gave the American people a single identity, a 

single set of values, and a framework for collective decision making (Lutz 377). While 

the Articles of Confederation proved to be sufficient to get the states through the 

Revolutionary War, once they were put to the test in the years following, they proved to 

be wildly ineffectual. 

The biggest problem was the national government's lack of authority. Under the 

Articles of Confederation, the national government had no powers to regulate commerce. 

As a result, the states made their own rules, and economic competition threatened to 

undermine their unity. Neither did the national government have the power to tax. This 

meant no ability to raise revenue to pay expenses. The national government could ask for 

money from the states, but such requests were rarely granted (APSNAHA, Wood, 8). 

Indeed, where the national government had a disproportionate amount of power, 

the states had a disproportionate excess of power. As tends to happen in such imbalanced 

situations, the states began to abuse their authority. In particular, they took financial 

liberties which violated the rights of creditors and made currency essentially worthless. 

The powerlessness of the national government, combined with the corruption of the state 

governments set the stage for a change. As things stood, life under the Articles of 

Confederation was doomed (APSNAHA, Wood, 15,16). 

The final straw came in 1786, when a group of Massachusetts farmers, led by 
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Daniel Shays, rebelled against the government. The state had passed reckless financial 

laws, as had many of the other states, and now these fanners, who were deeply in debt, 

were facing the prospect of losing their fanns. Though the rebellion was quieted, it sent a 

message to all of the states of the disorder which they were all heading towards unless 

steps were taken to resolve the issues (APSAIAHA, Wood 17). 

Finally, it was agreed that something must be done. The Articles of 

Confederation would have to be amended, or the infant nation would surely fail. The 

leaders of the colonies, with the exception of Rhode Island, agreed to meet in 

Philadelphia for the purpose of amending the Articles (Freedman 9). 

What happened instead is up for debate. While the official purpose of the 

convention was to amend the Articles of Confederation, some argue that the men who 

came believed that this document was beyond repair and instead came with the intention 

of starting over. The mechanical problems of the Articles could have been fixed. 

Phrases could have been added, and powers could have been granted. In theory this 

would have been enough, but the excessive abuse of power by the states convinced the 

delegates to the Convention that something stronger and a fresh start was needed to get 

the message out that the United States was going to be just that: pennanently united 

(APSAIAHA, Maier 35). Whether or not doing away with the Articles of Confederation 

was the original intention, this was exactly what happened (Freedman 10). 

The Constitution 

The Articles of Confederation were quickly scrapped. The convention delegates 

struggled through the long, hot summer to create an entirely new government in its place. 
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Of course, agreeing to create a new government and actually doing so are two entirely 

different things. On the one hand, the delegates knew all too well what the evils of 

government entailed, and on the other hand, they realized that a government needed a 

certain amount of power to effectually do its job. They had already seen what an 

imbalance of power could do in two specific situations. In England, the national 

government had retained entirely too much power, but in the early days of the United 

States, the individual states had been guilty of the same thing while the national 

government floundered in powers too shallow to be effective (Freedman 10,11). Clearly, 

the trick was to distribute the correct amount of power between the national and state 

levels without being conducive to abuse, but still allow enough for the government to 

accomplish what was needed. 

The framers of the new constitution may have agreed on what was needed, but 

they disagreed about how best to accomplish it. To begin with, there was the issue of 

small states versus large states. The small states were extremely fearful that the large 

states would dominate the government and leave them with few rights. Then there was 

the conflict between the Northern and Southern states which could be summed up in one 

word: slavery. The Southern states were concerned that the Northern states would 

eliminate this practice- a practice without which the South believed it could not maintain 

its large plantations and general way oflife. For the moment, however, this debate was 

put on the back burner. It would take much more than a convention to solve this 

problem. Slavery remained legal because the delegates felt that attempting to fight this 

issue would threaten the mission of creating a unified government. They did not know 
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how right they were, as this debate set the stage for the American Civil War in the 1860's, 

and the Union did indeed almost break in two (Freedman 12-14). 

The Constitutional Convention, also known as the Philadelphia Convention, 

began meeting in May of 1787. They debated various plans for a new government all 

through the long, hot summer. Finally, a majority of the delegates agreed on a new 

Constitution which would create a national, yet intricately limited, government. The 

preamble to the new Constitution specifically mentions the people as the source of power 

in the nation (Freedman 11): 

We the People of the United States, in Order to form a more perfect Union, 

establish Justice, insure domestic Tranquility, provide for the common defense, 

promote the general Welfare, and secure the Blessings of Liberty to ourselves and 

our Posterity, do ordain and establish this Constitution for the United States of 

America. 

Once again, bad experiences in Europe served as the basis for this statement. In 

Europe a person's worth was based on the class into which they were born. In America, it 

was based on personal achievement. Where power had once originated from the throne, 

it now came out of the legislature (APSAJAHA, Yarbrough, 87). At one time, this was 

seen as a radical change, but now that the colonies had seen that a legislative body could 

be just as destructive as its executive counterpart, they wanted to make sure that all 

government power was kept on a tight leash. For this reason, they decided that the best 

protectors of power would be the people themselves. lfthe members of government 

knew that their power was not guaranteed, then they would be more likely to use good 
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judgment in their decisions. The bottom line was that the government existed because 

the people gave their consent to be governed (Kammen, xi). 

This idea had had some practice in the early days of Colonial government. While 

it is true that the state governments had tended towards abuse in many situations, they 

had also had a beneficial role, especially in the early days, by providing the 

unprecedented opportunity for self-government. Many of the English charters allowed 

the new colonists to determine how they should be governed. In many instances, the 

colonists were given a format to follow for their government and simply had to fill in the 

blanks. While this system was decidedly limited, it did give them a sense of unity and 

the belief that they had the right to self-government (Lutz, xxi). 

As mentioned above, by the end of the summer, the delegates had finally agreed 

on the final document. Benjamin Franklin, the oldest delegate at the convention, said that 

while the finished product was by no means perfect, but it was probably the best that 

could be done under the circumstances. He urged all of the delegates to give their 

signatures in order to show unity to the rest ofthe nation, and with the exception ofthree 

delegates, they did (APSAJAHA, Maier 47). However, just because the new Constitution 

had made it out ofthe delegation, did not mean that it was law. In order to go into effect, 

the Constitution had to be approved by nine out of the thirteen colonies (Freedman 15). 

See Appendix 2 for a copy of the United States Constitution. 

One ofthe key elements standing in the way to full ratification of the Constitution 

by the states was the fact that it was lacking a bill of rights. The lack of this element was 

not due to some deliberate attempt by the founders to subvert the rights of the people 
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(Freedman 14). Rather there were a number of reasons for the omission. For one thing, 

they simply felt that it was unnecessary because they believed that the document they had 

created was enough to guard the rights of the people. For another thing, they feared that 

elaborating upon specific rights would have the effect of making any other rights null and 

void (Epstein 5,6). For example, if they had listed freedom of speech but neglected 

freedom of religion, it might have been assumed that the people did not have the right to 

freedom of religion. This is one of the reasons issues such as reproductive rights have 

become so difficult. They are not specifically mentioned in the Constitution, but that 

does not mean that they do not exist. Finally, they believed that since the state 

constitutions usually provided a bill of rights, that there was no need for a national 

version (Freedman 14). The founders could not envision a time when the states would be 

the violators of people's rights, although their recent experiences with the behavior of the 

state legislatures might have given them some reason to think otherwise. They thought it 

was the national government that they had to watch out for, which was partly true. It was 

not, however enough to satisfy those who had the responsibility of voting for the new 

Constitution. The major argument standing in the way to ratification quickly became the 

lack of a bill of rights. 

At the time, many of the state constitutions themselves contained bills of rights, 

and indeed a proposal had even been made at the end of the Constitutional Convention 

that a bill of rights be added. However, this motion was rejected as being unnecessary. 

Many of the delegates believed that they had created a fool-proof document which was so 

limited that it would be unable to infringe on people's rights. Alexander Hamilton 
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argued, ""Here, in strictness, the people surrender nothing, and as they retain every thing, 

they have no need of particular reservations." 

In creating this new government which was believed to be the sole guardian of the 

people's rights, the founders came up with several devices which were nothing short of 

ingenious, and at the time, they were completely new. Take, for example, the method 

which the founders used to resolve the argument between small and large states. The 

large states obviously had more people, so they wanted representation in the legislature 

based on population. The small states feared that if representation was distributed in this 

manner then they would be powerless. They wanted an equal number of representatives 

for all states. Of course, the large states disagreed with this plan. Instead of a stalemate, 

the founders used this conflict to put into practice a skill essential to a functioning 

government: the art of compromise. They divided the legislature into two houses: one 

based on popUlation, and one equally represented across all of the states (APSAIAHA 

Maier 42). 

Just because the convention had approved the new constitution did not mean that 

it was final. Nine out of the thirteen states had to approve the document before it could 

take effect. Two sides quickly formed. The Federalists campaigned for ratification. 

Leaders such as John Jay, James Madison and Alexander Hamilton wrote a series of 

essays called The Federalist Papers to give force to their argument. These essays were 

not intended as abstract studies in political thought, but were rather meant to present 

logical, straightforward arguments regarding why the new constitution should be 

approved. They attempted to directly address any concerns which people might have and 
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to show how the Constitution was up to the challenge (APSAIAHA, Yarbrough 79). 

Central to their argument was the idea that government was inherently necessary. James 

Madison wrote, "If men were angels, no government would be necessary. If angels were 

to government men, neither external nor internal controls on government would be 

necessary." Madison believed that the checks and balances nature of the proposed 

government would be enough to hold these opposing forces of power in their proper 

spheres. 

The Anti-federalists took strong opposition to the new Constitution. Central to 

their argument was the lack of a bill of rights. This position is actually directly connected 

to a much more encompassing fear: the fear of what a new, powerful and untested 

national government could do. Like the Federalists, the Anti-federalists had their own 

publications of persuasion. These took the forms of the Letters a/the Federal Farmer 

and the Essays a/Brutus, published by Richard Bemy Lee and Robert Yates. Whereas 

the Federalists believed that if people were too closely connected to their government 

through representation, then tyranny of the minority by the majority would result, the 

Anti-Federalists believed that government was best kept in check by a close connection 

to the people it represented and had the effect of encouraging loyalty_ They were also 

fearful of the large amount of power granted to the national government. They thought 

that what today is known as the "elastic clause," and granted the federal government 

power "To make all laws which shall be necessary and proper for carrying into execution 

the foregoing powers, and all other powers vested by this Constitution in the Government 

of the United States, or in any department or officer thereof." was a giant step towards 
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eliminating all state power and sovereignty (APSAI AHA, Dyer 93-7). 

In regards to the legislature, the Anti-Federalists questioned the effectiveness of 

"separation of powers" and "checks and balances." They were also critical of the 

judiciary. Specifically, they anticipated the development of the concept of ' judicial 

review" where the courts could potentially gain a great deal of unlimited power in that 

they could declare acts of the other branches of government unconstitutional and interpret 

them in ways which had not been intended. They believed that Congress should be able 

to interpret their own acts. In the minds of the Anti-federalists, if Congress did overstep 

its boundaries, then the people could have an opportunity to remedy the situation in the 

next election, whereas the members of the judiciary were there for life. As things would 

ultimately tum out, this was not an unfounded argument. Judicial Review was 

established in 1803 in the case of Marbury v Madison. In the case, the Supreme Court 

led by Chief Justice John Marshall, declared Section 13 of the Judiciary Act of 1789 

unconstitutional (APSAI AHA, Dyer 99-102). 

Finally, the Anti-federalists argued for a national Bill of Rights, and it is this 

argument which they are best known for. As we have noted before, the Federalists 

claimed that this was an unnecessary addition because power not granted could not be 

claimed, but this argument did little to calm people's fears. The Anti-federalists believed 

that the powers granted to the national government in the new constitution were so 

extensive that it risked running wild (APSAI AHA, Dyer 102,3). In the end, this is the 

argument which they won. Thomas Jefferson wrote to James Madison in favor of adding 

a bill of rights, "A bill of rights is what the people are entitled to against every 
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government on earth ... and what no just government should refuse." Madison finally 

gave in. In spite of his own convictions, he began to realize that the new constitution was 

unlikely to be ratified without a bill of rights, and that was a risk he believed would be 

disastrous for the nation. He promised that if the constitution were ratified, a bill of 

rights would be immediately added upon the first meeting of congress. In the end, the 

Anti-federalists won the battle but lost the war. They got their bill of rights, but in 

obtaining this achievement, they paved the road to ratification (Freedman 16, 17). 

Madison was as good as his word. When the first Congress met in 1789, he 

proposed a long list of potential amendments which would serve as a bill of rights. The 

selected rights were not new. He borrowed extensively from the state constitutions of the 

day, specifically the Virginia Declaration of Rights, as well as the English Bill of Rights. 

Madison ultimately selected seventeen suggestions which he passed through the House of 

Representatives. The Senate then reduced the number to twelve, although many of the 

reductions were retained by combining several. These final twelve were sent to the states 

for debate. If we think that our Congress has difficulty taking swift action consider this: 

the debate lasted over two years. Two of the twelve were ultimately dropped because 

they did not deal with individual rights. The ten that remained were ratified and became 

the first ten amendments to the United States Constitution, better known as the Bill of 

Rights. For a complete listing, see Appendix 3, the Bill of Rights. Remember, only the 

first ten existed at this time (Freedman 18). 

The Fallout 

One might think that this was the end of the story. The infant nation had its 
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government. The people had their rights. Sadly, this was not the case. Two major 

hindrances stood in the way to the actualization of these rights. 

The first and most obvious is that certain large groups of people were explicitly 

denied access to these rights. Slavery was still an active force in America, and even after 

it was abolished through the Civil War, equal rights remained a mere pipedream for 

African Americans everywhere. Women were also excluded from these rights. The 

Declaration of Independence reads, "We hold these truths to be self-evident, that all men 

are created equal. ... " Today, much progress has been made in establishing rights for 

both of these major groups, but much progress remains to be made, not so much in 

government, but in the daily relations and practices of citizens. In addition, other groups 

are beginning to fight for their share in the American dream (Freedman 18). 

The most important shortcoming of the Bill of Rights by far was the fact that it 

applied only to the national government. At the time, all ofthe debates centered on the 

fear that the new government was too powerful and would endanger the people's 

individual rights. This was, beyond question, a legitimate fear. What was not 

questioned, however, was the possibility that the greatest danger lay in the states. After 

all, the states were held up as models of how a government should protect the rights of 

citizens (Epstein 75). 

The truth was that one of James Madison's rejected suggestions included a 

mandate stating that the Bill of Rights should apply to all people at the state level across 

the board. This rejection may have been one ofthe most fatal errors of the new 

Congress. As court cases would quickly reveal, the bottom line was that the Bill of 
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Rights did not apply to the states, and the subsequent problems have been tying up the 

courts ever since (Epstein 75). 

It would take endless legal battles before the Bill of Rights would be applied to 

African Americans, women, and citizens in general. As unbelievable as it may seem, 

there was a time when a state could bypass the Bill of Rights and trample on everyone's 

rights. Only the federal government was expressly forbidden from doing so. This is the 

story of how we came to claim those rights and what they mean for us. 

A Brief Review of the United States Government 

You cannot expect to learn about your rights if you do not understand the context 

in which they operate. That would be like trying to make a new dish without a recipe. 

You would know what the end result is supposed to be, but you wouldn't really know 

how to get there. 

Our government consists ofthree basic branches of government: the legislative, 

the executive, and the judicial. The legislative branch makes the laws, the executive 

branch enforces them, and the judicial branch interprets them. It sounds deceptively 

simple. These different branches do not operate in a vacuum. They were deliberately 

designed to interact with each other within the confines of a system of checks and 

balances and separation of powers. 

What exactly does the Constitution consist of? We have already discussed the 

Preamble which places the source ofthe government's power squarely in the hands ofthe 

people. Following the Preamble is the main body of the Constitution, divided into seven 

articles, with the articles subdivided into sections. Following these main parts are all of 
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the twenty-seven amendments which have been instituted since ratification. 

For the purposes here, only the briefest of descriptions will be given explaining 

what these individual components consist of. A more complete picture can be read in the 

Appendices which includes a complete copy of the Constitution. 

Article I deals with the legislature. It lays out eligibility requirements, election 

proceedings, pay, and most importantly it gives the legislature specific powers and denies 

other powers to the states. Article II deals with the executive branch. Like Article I, it 

lays out many of the requirements and powers of this branch of government, although it 

does so in an abbreviated manner. There is probably a very good reason for this. The 

framers of the Constitution had more experience dealing with an out of control legislature 

than an executive (although there were certainly problems there too), and so they focused 

on making sure that they laid a foundation which would best prevent such future abuses. 

Article III regards the judicial branch. This article is even shorter than the one preceding 

it. The courts are given certain jurisdiction limitations, and they are given the power to 

set up other courts. 

Article IV revolves around relations with the various states. Among other things, 

it guarantees a republican form of government to all citizens, ensures that the rights of 

citizens will be equally respected in every state, and provides for the entrance of other 

states into the Union. Article V provides for any necessary amendments which may be 

needed in the future. This article is one example of the vast wisdom of the framers. They 

knew that they could not possibly foresee absolutely everything which was going to 

happen in the country's future. They realized that if they wanted the country to survive 
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for a long time, then they would have to provide a plan which would allow for change, 

but would do so within narrowly constructed perimeters. This is the reason that only 

twenty-seven amendments have been ratified in the little over 200 years since. The 

amendment process is very long and difficult. This helps to ensure that any amendment 

which does succeed is truly wanted and needed. It helps to prevent tyranny of the 

minority by the majority by requiring a high degree of agreement and cooperation. 

The last two articles, VI and VII, are both very brief. Article VI names the 

Constitution as being the supreme law of the land. Article VII is today irrelevant: it 

simply describes the requirements for ratification. 

The Legislative Branch 

The legislative branch consists of two different bodies: the Senate and the House 

of Representatives. The Senate is based on equal representation. Each state has exactly 

two senators. Senators serve terms of six years and must be at least thirty years old, have 

been a United States citizen for nine years, and be a resident of the state they are 

representing at the time of election. The vice-president of the United States serves as 

president of the Senate, but he only votes in a tie-breaker. The House of Representatives 

is based on popUlation. They serve two year terms. Representatives must be at least 

twenty-five years old, have been a United States citizen for at least seven years, and also 

be a resident of the state they represent at the time of their election. 

The Executive Branch 

The executive branch primarily consists of the President of the United States, the 

Vice-President, and any cabinet members the president chooses to appoint. The method 
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Of electing the president has raised a great deal of controversy in recent years. At the 

time of the writing of the Constitution, the founders feared that citizens lacked the proper 

education to make an informed decision regarding the highest office the country had to 

offer. After a great deal of debate, they decided on the Electoral College. The people 

vote for electors who then vote for the president. Each state's number of electors is 

determined by adding their two senate positions with the number of representative slots. 

This is why some states "count" more in presidential elections. 

As mentioned earlier, the executive branch also contains what is called the 

cabinet. The cabinet contains representatives of all the major departments of 

government. The current cabinet positions are: Council of Economic Advisers, Council 

on Environmental Quality, Domestic Policy Council, Homeland Security Council, 

National Economic Council, National Security Council, Office of Administration, Office 

of Faith-Based and Community Initiatives, Office of Management and Budget, Office of 

National AIDS Policy, Office of National Drug Control Policy, Office of Science & 

Technology Policy, Office of the United States Trade Representative, President's Foreign 

Intelligence Advisory Board, USA Freedom Corps, and the White House Military Office. 

The President has the power to create new offices as he sees necessary to the needs of the 

country. 

The president also gets to decide who to appoint to these positions with one 

restriction: he must have the approval ofthe Senate. Usually, however, they are fairly 

lenient in this regard. The common belief is that the President needs to be surrounded by 
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people he feels comfortable working with so that he can accomplish some of the most 

important work in the country. 

The legislative branch makes the laws, but there is more to it than that. Not only 

must a law pass both houses, it must also be signed into law by the President. Ifhe 

refuses to sign the bill, then Congress can override the decision, but it must be by a two

thirds majority which can be quite difficult to achieve. 

The Judiciary 

The Constitution mentions specifically only one federal court: the Supreme 

Court. However, it gives the power to create new, lower courts as needed. It also states 

that federal judges shall hold their offices for life. This is another sometimes 

controversial aspect of our government's design. However, the founding fathers had a 

good reason for this requirement. They wanted the judges to be completely independent 

of outside influence in the form of public opinion expressed through elections. The 

jurisdiction of the Supreme Court includes cases involving the Constitution, laws, 

treaties, ambassadors and other public officials, maritime issues, cases where the federal 

government is a party, cases pitting two states against each other, a state against citizens 

of another state, between citizens of different states, and between citizens of the same 

state. 

The Incorporation of the Bill of Rights 

One of the most surprising things about the Bill of Rights is the fact that it did not 

apply to the states at the time of its inception nor for a very long time afterwards. In all 

of my studies of the Constitution, no fact has surprised me more than this one. In 
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practice, this meant that state governments could make laws abridging rights which we 

take for granted, such as freedom of speech, and get away with it. The national 

government on the other hand could not do so, at least in theory. 

For awhile, the question of whether or not the Bill of Rights applied to the states 

remained dormant. In 1833, however, the silence was broken with the case of Barron v. 

Baltimore. The facts of this case have nothing to do with freedom of speech, but it does 

lay the groundwork for its incorporation which makes it a very important case. 

During this time, the city of Baltimore was growing rapidly_ As happens in such 

times, new construction was everywhere. For the most part, this was a positive 

development, but not so for a group of wharf owners who had to deal with the side

effects. The new streets being constructed changed the flow of streams corning into 

Baltimore Harbor which in tum led to an accumulation of sediment, and the final result 

was that the water was much too shallow to accommodate the large ships corning into the 

harbor which provided the wharf owners' livelihood. These owners demanded that the 

city pay for the dredging ofthe harbor. The city declined to do so. Five years later, 

wharf owners John Barron and John Craig had no business to speak of, and they sued the 

city representatives. Their lawyer argued that because the Fifth Amendment ofthe 

Constitution stipulates that private property cannot be taken by the national government 

without just compensation, then the state should not be above the law. 

In one of his last decisions, Chief Justice John Marshall thought otherwise. He 

wrote: 
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We are of the opinion that the provision in the Fifth Amendment to the 

Constitution, declaring that private property shall not be taken for public use 

without just compensation, is intended solely as a limitation on the exercise of 

power by the government of the United States, and are not applicable to the 

legislation of the states. 

(Epstein 76-8) 

The years that followed provided little progress. The Supreme Court refused to 

consider the application ofthe Bill of Rights to the states, including in the Dred Scott 

decision in which the court ruled that the Constitution did not grant U.S. citizenship to 

African Americans. My Constitutional Rights professor, Brad Gideon, made an excellent 

analogy in explaining Supreme Court battles. A particular issue or obstacle can be 

looked at as a walL Court cases are rocks to be hurled at the walL Some may fall far 

short of the wall. Others may make a dent. A few will eventually make it all the way 

over the wall. Finally, the wall, or at least part of it, may come down and at the least a 

door will be created. 

The ratification of the Fourteenth Amendment passed after the Civil War to 

ensure legal rights for back Americans, to the Constitution created a major rock. The 

rock was in the form of one ofthe amendment's phrases, the Privileges and Immunities 

Clause. The clause specifically stated, "No state shall make or enforce any law which 

shall abridge the privileges or immunities of citizens of the United States." Lawyers saw 

a goldmine in these words, because they believed that they could be used to apply the rest 

of the Bill of Rights to the States (Epstein 78). 
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In 1884, in the case of Hurtado v. California, the rock did not go over the wall or 

even make a dent, but it did come close. The rock had an unlikely source: a love triangle. 

To make a long and complicated story short (and it is a fact that most love triangles are 

long and complicated stories), Joseph Hurtado killed his wife's lover. Of course, he was 

charged with murder. The United States Constitution gives defendants the right to a 

grand jury which listens to the prosecution's side of the argument and decides whether 

there is enough evidence to bring the trial to court. However, in the state of California, 

where Joseph Hurtado lived, the grand jury could be replaced by an "information" which 

was a document officially charging the defendant with murder. The trial went on as 

scheduled, and Hurtado was found guilty and sentenced to death. Now, Hurtado's 

lawyers threw their rock. They declared that California had denied Hurtado his right to a 

grand jury hearing under the Fourteenth Amendment's Due Process and Privileges and 

Immunities Clauses (Epstein 79,80). 

The Supreme Court did not exactly agree with Hurtado's lawyers, but they did not 

exactly disagree either. Officially, they ruled against Hurtado. However, they also stated 

in their decision that the Due Process Clause did require the states to respect the 

"fundamental principles of liberty and justice which lie at the base of all our civil and 

political institutions." This ruling is important to the history of incorporation because it 

admits to the possibility of applying the Bill of Rights to the states. However, as is often 

the case in law, it raised more questions than gave answers (Epstein 82,3). The lawyers 

quickly lined up to ask these questions and to hopefully receive some answers. The first 

victory came in 1897 in the case of Chicago, Burlington & Quincy Railroad v. Chicago. 
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This was a time of rapid expansion for the giant, mid-western city, and of course it 

required a lot of land to carry out this expansion. In order to do this it exercised the right 

of eminent domain which allows the government to forcibly acquire land for public 

purposes if they gave compensation to the owners. However, the railroad received a 

grossly lower amount for their land than did private property owners, to the tune of 

$13,000 for the private land owners and $1 for the railroads. The furious railroad owners 

sued. Just like in the case of Barron v. Baltimore, the railroads' lawyers argued that the 

Just Compensation Clause in the Fifth Amendment should apply to the states. However, 

now they had a new hope in the Fourteenth Amendment. Sure enough, this rock made it 

over the wall (Epstein 83). 

The Supreme Court had finally applied part of the Bill of Rights to the states, but 

the battle was far from over. Only part of the Fifth Amendment had been incorporated, 

and there were still many more amendments to go. The battle would prove to be a long 

one, but the door had been opened. Entire books have been written about the battle for 

incorporation, but we do not have the time to explore each and every case detailing that 

battle here. Instead, the focus will be on how free speech came to be applied to the states 

and what turns it has taken since then. 

Applying Freedom of Speech to the States 

The incorporation of free speech into the states did not happen overnight. It took 

a series of cases and a variety of arguments before this fundamental right was nationally 

applied. In the cases that follow, a similar pattern will emerge from them. Nearly every 

legal dispute regarding freedom of speech involves one unpopular group or another. 
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Nobody sues the guy who rides through a mid-western campus on a Friday afternoon 

yelling, "Happy Friday!" to all whose path he crosses, even though there can be no doubt 

that he too is exercising his right to express himself. The First Amendment is not in place 

to protect only the things we like, but also to give voice to the things which we may 

abhor. 

When it comes to constitutional issues, in particular First Amendment issues, 

legal institutions have traditionally been in agreement that even rights must have some 

responsibilities attached to them. For example, Americans are guaranteed freedom to 

worship as they choose, but they cannot choose to engage in the practice of human 

sacrifice. It is typically acknowledged that the people have an interest in exercising their 

rights, and the government has an interest in limiting them for the good of society overall. 

As a result, justices have been forced to balance the interests of both parties in an effort to 

come to the decision in the best interest of the nation. Usually the tipping point in such 

cases is the matter of national security (Epstein 214). 

In an attempt to make fair decisions, justices use a variety of techniques, but the 

most prevalent has been the use of "tests." The idea behind tests is to abide by a set of 

strict (yet neutral) standards which can be held against a case in order to decide which is 

the fair outcome based upon how the facts measure up to the standards. Of course such 

methods are not fool-proof. To rely solely on such ideas is comparable to believing that 

all animals with hooves and tails are horses. The animal may be something else entirely. 

While tests certainly have their faults, they also represent a sincere effort on the part of 

justices to be, well, just. A number of these tests will surface in the cases which follow, 
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and the outcomes will vary widely, depending on the test used. 

The case which finally incorporated freedom of speech was called Gitlow v. New 

York (1925). Benjamin Gitlow was a socialist who was charged with distributing a 

pamphlet entitled the Left Wing Manifesto which called for the overthrow of the 

American capitalist system (Epstein 224-7). Gitlow wrote: 

The proletariat must fight the capitalist class on all fronts, in the process of 

developing the final action that will conquer the power of the state and overthrow 

Capitalism .... The final objective of mass action is the conquest ofthe power of 

the state, the annihilation of the bourgeois parliamentary state and the introduction 

of the transition proletarian state, functioning as a revolutionary dictatorship of 

the proletariat. 

(Gitlow, "The Left Wing Manifesto) 

At the time, the American public was seized with a terror of all things 

Communist, so states, including New York, passed anarchy laws targeting socialist 

activists such as Gitlow. It was under this kind oflaw that Gitlow was prosecuted. 

Gitlow's lawyer was the famous (and infamous) Clarence Darrow who argued that New 

York had violated the First Amendment's guarantee of freedom of expression (Epstein 

224). To decide for yourself, see Appendix 4 for a copy of the "Left Wing Manifesto." 

The court offered mixed reviews. On the one hand, they officially sided against 

Gitlow. On the other hand, they affirmed that freedom of speech is one of the 

"fundamental liberties" protected by the Due Process Clause of the Fourteenth 

Amendment. In this case, they simply felt that Gitlow's rights had not been violated. The 
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test they used to come to this conclusion was called the Bad Tendency Test. The Bad 

Tendency Test stated that actions negative to the government may result from the 

behavior in question, even if their effect is not immediately felt. Words can set fire to 

revolutions. However, this case may have been a loss for Benjamin Gitlow, but it was a 

decisive victory for free speech (Epstein 227). 

So Now What? 

The incorporation of freedom of speech was just the beginning. Now that 

freedom of speech was officially viewed by the Supreme Court as a fundamental right, 

the floodgates had been opened for those who felt that their rights had been trampled on. 

It also brought on a slew of new questions. Remember, for every legal question 

answered, there are new ones to be asked, and this was also the case for free speech 

issues. To begin with, what constitutes speech? Is it only vocal communication? Does it 

include written text such as this pamphlet? Do rights extend across locations? What 

about "art" such as movies, paintings and sculpture? What about "pornography"? What 

about "obscene" words? The last two descriptions are in quotations because those 

categories mean different things to different people. Some people consider certain works 

of art to be obscene or pornographic. There are some extremely important landmark 

cases which followed Gitlow and helped to address some ofthese issues. 

Schools: 

Schools have been a point of contention on the subject of Constitutional issues 

since the beginning. On the one hand, there is little doubt that students are United States 

citizens. However, they are also minors, and as such are restricted in their behavior for 
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protective reasons. Schools have a responsibility to educate children, and they are 

usually granted a certain amount of leeway in exercising whatever means necessary to 

accomplish this goal. Sometimes, though, that privilege crosses personal, familial, and 

legal boundaries (Epstein 258). 

Mandatory Flag Saluting: 

In recent years, we have heard of the case of the father in California who sued to 

have the "one nation under God" clause removed from the Pledge of Allegiance because 

it violates separation of church and state. In 1943, the Supreme Court decided a similar 

case involving mandatory flag saluting. The case was called West Virginia State Board 

of Education v. Barnette. The State of West Virginia had passed a law requiring all 

students to recite the pledge of allegiance and to salute the flag. Students who refused 

faced a variety of punishments. This law presented an ethical dilemma to the state's 

Jehovah's Witness population who considering such saluting to be a form of idolatry and 

forbade their children from participating in it. As a result, one of the Barnette children 

was expelled from school, and the family, representing all affected Jehovah's Witnesses, 

sued. The Supreme Court decided in favor ofBamette. Part of the right to free 

expression, said the Court, was also the right to decline to express something. A person, 

including school children, cannot be forced to say or express something which they do 

not believe in (Epstein 289-293). 

Symbolic Speech: 

The case of Tinker v. Des Moines (1969) is another example that the school's 

power is not unlimited. The facts of the case occurred in 1965 when Mary Beth Tinker 
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and her brother John decided to wear black armbands to school to protest the Vietnam 

War. It is important to note here that there was no violence planned, not even a vocal 

protest. The armbands were to be a silent, yet visible protest of the students' political 

feelings. The school got wind of the plan and announced that anyone wearing the 

armbands would be suspended. Mary Beth and John wore the armbands anyway. True 

to its word, the school suspended them, and the students sued with the help of ACLU 

attorneys. They won (Epstein 254). 

In a famous phrase, the Supreme Court stated that students and teachers do not 

"shed their constitutional rights to freedom of speech or expression at the schoolhouse 

gate.1f Chief Justice Abe Fortas also noted that the school did not forbid other expressive 

symbols, including the iron cross, better known as the swastika. In addition, the Supreme 

Court also said that the silent and peaceful nature of this symbolic speech made it closer 

to the "pure" speech of the spoken or written word (Bodenhamer 45). As long as the 

speech was nonviolent and did not disrupt the educational process, it was okay. 

Flag Burning: 

Flag burning is a contentious issue. It is probably safe to say that few people 

enjoy the act of seeing their country's flag burned. It is the symbol of our nation which 

most of us like, although it is certainly not without its problems. Most people would 

probably prefer to see the flag honored rather than spit upon. That being said, many 

states have taken those wishes and put them into the form of anti- flag burning laws. In 

1989, in the case of Texas v. Johnson, Gregory Lee Johnson violated Texas's law when 

he burned a flag outside of the Republican National Convention. As the flag burned, 
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Johnson and his fellow protesters chanted, "America, the red, white, and blue, we spit on 

you" (Bodenhamer 52). He was arrested, and the case eventually made its way to the 

Supreme Court. To the surprise and dismay of many citizens, the court ruled in favor of 

Johnson. They reasoned that the right to bum the flag was an essential aspect of free 

expression because it allowed citizens a very powerful means of political expression. 

The flag, like the government, belongs to the people, not the other way around. 

The people do not belong to the government, and the ability to do what they will with 

such a powerful symbol ofthis government is of indescribable importance. Most people 

who bum the flag do not do so for fun. They do it only when they feel so angry at their 

government that no other form of expressing these feelings of outrage will do. Justice 

Brennan wrote, "If there is a bedrock principle underlying the First Amendment, it is that 

the Government may not prohibit the expression of an idea simply because society finds 

the idea itself offensive or disagreeable" (Bodenhamer 52,53). To take away the right to 

show this feeling in the form of flag burning would be ineffective and threatening. 

However, the government is making a new effort to do just that. Now that the Supreme 

Court has officially declared simple laws banning flag burning unconstitutional, the only 

option that the government has left is to pass a constitutional amendment banning flag 

burning. Once part of the Constitution, which the Supreme Court is under oath to uphold, 

there would be no way to reject such an overwhelming law. Such an amendment has 

been in discussion for years, but recently new efforts have brought this possibility closer 

to a reality. Recently, the Senate narrowly missed passing a new amendment banning 

flag burning by one vote (aclu.org). 
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Fighting Words: 

The Supreme Court has ruled that the government can indeed regulate speech 

which it believes constitutes "fighting words." The grounds for this decision resulted 

from a 1942 case called Chaplinsky v. New Hampshire. Walter Chaplinsky was a 

Jehovah's Witness selling religious literature on a public street. A crowd had formed, and 

suddenly one of its members attacked Chaplinsky. The rest soon joined in. The police 

arrived, and in a bizarre twist, arrested not the violent mob members, but Chaplinsky 

himself. Not surprisingly, Chaplinsky was quite upset, and he had some choice words for 

the officer arresting him, such as calling him a "damned fascist" and "a God damned 

racketeer." It was for these words that Chaplinsky was ultimately arrested, because they 

violated New Hampshire's law against "any offensive, derisive, or annoying word to any 

other person who is lawfully in the street" (Epstein 265). 

The facts ofthis case border on the ridiculous, but the way the Supreme Court 

saw it, Chaplinsky's language constituted what is known as "fighting words." Fighting 

words are words "which by their very utterance inflict injury or tend to incite an 

immediate breach of peace." The government, says the Supreme Court, has an interest in 

regulating this kind of speech for the public good. Since this rather silly case, the 

fighting words doctrine has shown up time and time again in various legal disputes 

involving free speech (Epstein 266). 

Hate Speech & The Right to Demonstration: 

Even extremely unpopular groups such as the Ku Klux Klan have rights. Yes, 

that's right. I said that the Ku Klux Klan have rights. They are technically American 
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citizens and as such they have the same rights as you or I. The same goes for any other 

extremist group. As long as they do not resort to violence or disrupt society, any group 

has the right to be heard. Likewise, we all have the right to ignore them. 

The most famous case involving the first amendment and hate speech is by far the 

time when the Nazis decided to pay a visit to Skokie, IL. Skokie is a suburb of Chicago, 

a predominately Jewish suburb. In fact, a large number of the residents still literally bare 

the marks of the Holocaust in the form of tattooed identification numbers from 

concentration camps. 

The American version of the Nazi Party, called the National Socialist Party, 

decided to go to Skokie. Were they crazy? Of course they were not. They knew exactly 

what they were doing. They wanted to make a scene and attract attention, and in that 

regard they were completely successful. When it came to getting the proper permit to 

march, things became a bit more difficult. 

Obviously, the residents of Skokie were not thrilled at the idea of waking up to a 

group of Nazis marching past their front doors. You might say they had been there and 

done that. Accordingly, they immediately passed local ordinances designed to keep the 

Nazis from marching. Much to the dismay of a large number of its members, the ACLU 

agreed to represent the Nazi party on the sheer principle that "everyone" means 

EVERYONE when it comes to freedom of speech. Skokie countered by claiming that 

the Nazi presence constituted "fighting words." 

In a decision which surprised many, the Supreme Court decided in favor of the 

Nazis based on the fact that the town had limited the "speech" before it had even taken 
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place. Only if the Nazis had marched and something had happened would the town have 

a legitimate case. However, that never even had a chance to happen because the Nazis 

never did make their march (Epstein 279). 

Hate groups have come up with a number of interesting ways to demonstrate their 

opinions. The city of St. Paul, Minnesota had attempted to restrain such behavior by 

passing an ordinance criminalizing any act, including, but not limited to, cross burning, 

which would upset people based on "race, color, creed, religion, or gender." 

In 1990, Robert A. Viktora decided to utilize the extra free time that dropping out 

of high school had afforded him by burning a cross in the yard of a black family who 

lived across the street from him. He was arrested under the city's ordinance described 

above. His lawyer argued that the ordinance violated the First Amendment because it 

was "substantially overbroad and impermissibly content-based." What followed was a 

series of flip-flopping decisions ultimately leading to the Supreme Court. The Court 

declared the ordinance unconstitutional because it singled out a particular kind of hate 

speech. Other justices found it to be too broad (Epstein 280,5). 

That has not been the end ofthe story for cross burning lawsuits, and the story is a 

fairly recent one as well as most likely an unfinished one. In the case of Virginia v. 

Black (2003), Black was arrested for causing intimidation through the burning of a cross. 

(The cross was thirty feet high and was burned in the process of a Ku Klux Klan rally). 

Based on the facts of the previous case dealing with Minnesota's law, we might think that 

Black's right to burn his cross would be protected, but the Supreme Court thought 

otherwise. They declared that burning a cross as a means of intimidation is expression 



Hokenson 35 

not protected by the First Amendment. The key to the difference between these two 

cases seems to be that the Virginia law specifically banned cross-burning because of its 

history, but the Minnesota law lumped cross-burning in with other methods of expression 

(Epstein 285). 

Obscenity: 

Obscenity is not protected speech. The hard part is determining what exactly is 

obscene. In 1964, Justice Potter Stewart famously said, "I'll know it when I see it" 

(library.findlaw.com). In spite of this vagueness, there are several things about 

obscenity which are certain. For one thing, society's standards have traditionally 

determined what defines obscenity. Of course, there have always been people on both 

ends of the spectrum who feel that these standards do not go far enough or that they went 

too far. There is also the fact that society's standards change over time. Take movies for 

example. At one time, actors were required to keep one foot on the floor during these 

kinds of scenes. The books which are available to read, the music which can be bought, 

and many other aspects of obscenity all have direct consequences on our daily lives. The 

tug of war to decide what is okay will not be won by either side easily, but it is a battle 

which has an interesting past and a relevant present. 

The first definition of obscenity was made in 1868 in the British case of Regina v. 

Hicklin. The Hicklin Test, as it came to be known, had three requirements for material to 

be acceptable. First, it had to be appropriate for a child to view. Second, it did not 

require that the work be considered as a whole. This meant that only a part of the work 

could be considered inappropriate, and the whole piece could be considered obscene. 



Hokenson 36 

Third, the social value of the work was not considered. A work using obscenity to make 

while perfonning scenes of an "intimate" nature. Now ... well, not much stays on anything 

a social judgment was unprotected. The Supreme Court adopted this standard, applied it 

to the United States, and in the case of Ex parte Jackson (1868), it added force by making 

it a crime to send obscene materials through the mail. One of the results of this act was 

the criminalizing of sending infonnation about reproductive health through the mail 

(Epstein 360). 

As time went on, some lower courts began to fight this stringent test by making 

more liberal decisions such as in the case of United States v. One Book Entitled Ulysses 

(by James Joyce) in 1934. The main argument in this case was that the author had not 

intended to produce an obscene work, but that it had merely been interpreted as such by 

the public (Epstein 360). Judge Woosley admitted that while parts of the book were a bit 

steamy, the overall focus was not on the erotic: 

It is only with the nonnal person that the law is concerned. Such a test, as I have 

described, therefore, is the only proper test of obscenity in the case of a book like 

Ulysses which is a sincere and serious attempt to devise a new literary method for 

the observation and description of mankind. 

I am quite aware that owing to some of its scenes that Ulysses is a rather strong 

draught to ask some sensitive, though normal, persons to take. But my considered 

opinion, after long reflection, is that whilst in many places the effect of Ulysses on 

the reader undoubtedly is somewhat emetic, nowhere does it tend to be an 

aphrodisiac. (xroads. virginia.edu) 
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Nevertheless, the issue continued to simmer until 1957 in the case of Roth v. 

United States. Roth sold and published books, photographs, and magazines, and he used 

the United States mail to promote some of his work. He was arrested for violating 

federal obscenity laws (Epstein 360, 1). Not only did the Supreme Court decide against 

Roth, they also officially declared that obscenity was unprotected under the First 

Amendment (Melusky 132). In spite of this, the decision also resulted in a new and 

somewhat more liberal definition of obscenity: "whether to the average person, applying 

contemporary community standards, the dominant theme of the material taken as a whole 

appeals to prurient [sexual] interests." The subject of interest was now an adult, who 

would be most likely to view material in the first place, instead of the child of the Hicklin 

test. It also rejected the notion that an entire work could be considered obscene based on 

a single part of it. The entire work now had to be considered as a whole. Finally, it 

placed obscenity firmly in the realm of sex (Epstein 363). 

The tendency of laws to raise more questions than to provide answers is 

especially true in the case of obscenity. Of course the big question was what exactly was 

meant by "contemporary community standards." What is considered to be 

"contemporary" is quickly outdated with the passage of time, and of course there is the 

question of whose community is to be considered. Middletown, USA? Brooklyn, New 

York? The diversity of American culture is one of its greatest strengths and also one of 

its greatest sources of confusion. 

The question of contemporary community standards was soon answered in the 

case of Jacobellis v. Ohio in 1964. Nico Jacobellis, the manager of a theater in Cleveland 
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Heights, Ohio was charged by the state of Ohio of showing an obscene, French film 

called The Lovers. The Supreme Court ruling had the effect of liberalizing the Roth 

standard even further. It defined "contemporary community standards" as those of the 

entire nation, not just one particular community. Interestingly, the members of the 

Supreme Court began the tradition of "movie days" in which they watched the films 

under question. They did not find "The Lovers" to be obscene (Epstein 364). 

Another question related to the "dominant theme" part of Roth. How much of the 

work could be obscene for it to still maintain its social integrity? In Memoirs v. 

Massachusetts (1966), the Supreme Court attempted to provide some answers. Memoirs 

referred to Memoirs of a Woman of Pleasure, also known as Fanny Hill, a book written in 

1749 about the sexual exploits of a London prostitute. The question was whether the 

book was exempt from obscenity prosecution because it contained some non-erotic parts. 

The Court declared that the work was not obscene and thereby expanded Roth even 

further thus making very little material subject to obscenity prosecution (Epstein 364). 

In the 1970's the Supreme Court also made some very important decisions 

regarding the use of profanity. The use of extreme profanity is typically discouraged in 

professional society, but can the government actually regulate it? In 1971, Paul Cohen 

wore a jacket inscribed with the phrases "Fuck the War" and "Stop the Draft." Cohen 

was arrested for contempt of court (Epstein 266). With the help of the ever present 

ACLU, the case made it to the Supreme Court where the justices decided that the 

Constitution does indeed protect the public use of offensive language. Justice John 

Marshall Harlan gave three reasons for the decision. First, there were no concrete 
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guidelines specifying which words were permissible and which were not. Second, the 

words used had an important expressive power. Third, forbidding only certain words 

might have the effect of suppressing entire ideas (Bodenhamer 46). 

In 1978, the Court decided Federal Communications Commission v. Pacifica 

Foundation. The case involved the now famous "Filthy Words" monologue by George 

Carlin in which he repeats the seven words not permitted on the airwaves (oyez.org). A 

radio station in New York decided to permit these words in the form of Carlin's 

monologue, a father and son heard them, and the rest is a lawsuit. Based on the Cohen 

case, it might be thought that the Court would rule in favor ofthe radio station, but this 

was not the case. Instead, the Supreme Court announced that offensive material can be 

regulated in regard to the time it is broadcast. The idea was to keep such material off the 

airwaves when impressionable youngsters might be listening. 

Another 1970's case, Miller v. California (1973), struck a blow to the newly 

liberalized obscenity standards created by recent case decisions. President Nixon had 

recently appointed several new members to the Supreme Court who took a more 

conservative view on matters, and these views were quickly reflected in Miller. Miller 

had decided that the best way to increase sales for his business of selling adult material 

was to send pamphlets depicting explicit sex acts through the mail to unsuspecting 

citizens. Needless to say, some people were decidedly not thrilled to open their mail and 

be greeted with such scenes. Included in this group were a restaurant manager and his 

mother who were so irate that they went to the police (Epstein 367). The Supreme Court 

not only decided against Miller, it altered the Roth Test. First, it shifted the burden of 
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defining what is obscene to the states. Second, a work needed more than just a sliver of 

redeeming social value to escape obscenity charges. It now had to have serious literary, 

artistic, political, or scientific value. The new test took the "community standards" issue 

back to the local level. Chief Justice Burger wrote: 

Under a national Constitution, fundamental First Amendment limitations on the 

powers of the States do not vary from community to community, but this does not 

mean that there are, or should or can be, fixed, unifonn national standards of 

precisely what appeals to the "prurient interest" or is "patently offensive." These 

are essentially questions of fact and our nation is simply too big and too diverse 

for this Court to reasonably expect that such standards could be articulated for all 

50 States in a single fonnulation, even assuming the prerequisite consensus 

exists .... (Melusky 136) 

As Epstein and Walker point out, although the new court took a more 

conservative approach to obscenity it had an effect similar to the previous, more liberal 

court's attempt to eliminate obscenity in America: nobody at the federal level wanted to 

deal with the issue anymore. Maybe the justices were tired of having to watch 

pornography, or maybe they simply felt that their time could be better spent on other 

cases, but they wanted obscenity out. The new conservative court simply turned it over 

to the states. 

Child Pornography: 

The issue of child pornography is one of the most recent and one of the most 

disturbing to arise in modern times. The proliferation of the internet has allowed it to 
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rocket into the mainstream like never before. News reports are everywhere of citizens 

who have lost their respect in the face of a child pornography scandal. Child 

pornography is different from ordinary obscenity. It is more than a matter of how much 

skin can be shown, because it deals with the degradation and exploitation of minors. The 

state has an interest in protecting those who are too young to defend or think for 

themselves. 

Early on, the state of New York, along with a number of other states had passed 

laws which prohibited material showing children engaged in sexual acts. Paul Ferber 

owned a bookstore in which he sold films violating these laws, and he was subsequently 

arrested. In court, he argued that his First Amendment rights had been violated. The 

Supreme Court firmly disagreed, and few, if any, objected to their decision (Epstein 372, 

5). 

The Ferber case happened in 1982. Since then something very big has happened 

to the world: the internet. The internet has created a seemingly endless capacity for 

information, entertainment, and ... sex. It has also proved extremely difficult to regulate 

both who transmits material and who views it. Congress attempted to do just this in 1996 

with the Communications Decency Act. Specifically, it tried to limit the ability of 

children to view sexually explicit material via the internet or any other electronic means. 

A large group of organizations, led by the ACLU, challenged the law on the grounds that 

the law not only restricted minors' access to material, but also placed limitations on the 

ability of consenting adults to view explicit material oftheir choice. The Supreme Court 

agreed. In a rather vicious attack on the government's reasoning, Justice Stevens wrote 
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for the Court, " .... governmental regulation of the content of speech is more likely to 

interfere with the free exchange of ideas than to encourage it. The interest in encouraging 

freedom of expression in a democratic society outweighs any theoretical but unproven 

benefit of censorship" (Epstein 381-5). 

What about situations where things are not always what they seem? Modern 

technology can seem like a wonderful thing in many ways, but it is in fact only a tool 

which can be used for good or bad. One of the ways it has been used of late is to create 

so-called "virtual" child pornography. Using technology, people can and do create 

images which realistically depict child pornography, but the truth is that no actual 

children were used in the creation of the image. Where should the free speech line be 

drawn? We already know that actual child pornography is not protected expression, but 

this is something new and different. The arguments fall on both sides. Some feel that 

because no actual children are used, then it is pointless to outlaw such a practice. The 

argument has even been made that pedophiles, which are notoriously difficult to cure, can 

use this "harmless" material to release their urges in a relatively safe way: that is, it might 

keep them from seeking out real children to harm. On the other hand, having access to 

such material may encourage and strengthen these desires and make the pedophile more 

likely to go out and harm children. 

At the heart of this debate is the internet. By its very nature, it is nearly 

impossible to regulate, but that has not kept the U.S. government from trying. In 1996, 

Congress passed the Child Pornography Prevention Act. The law included a prohibition 

against the virtual child pornography described above. A California-based group called 
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Free Speech Coalition, which represented the adult-entertainment industry, challenged 

the law in court, claiming that it was overly broad and vague. In 2002, in the case of 

Ashcroft v. Free Speech Coalition the Supreme Court agreed, saying that the government 

failed to establish a direct link between virtual child pornography and harm (Epstein 376, 

77, and 381). 

In fact, the Court seemed to think that a great deal of harm could actually come 

out of such a law. For example, movies would be affected if the story called for a scene 

showing child abuse. Such subject matter has a certain amount of social benefit because 

it has the power to expose people to the horror and side effects of such experiences and 

bring them to a greater understanding of other people's painful life experiences. In 

addition, the court stated that the potential for misuse does not allow for an 

overwhelming ban on responsible use by adults. In the decision ofthe Court, Justice 

Kennedy wrote, "There are many things innocent in themselves, however, such as 

cartoons, video games, and candy, that might be used for immoral purposes, yet we 

would not expect those to be prohibited because they can be misused." Whether virtual 

child pornography falls into a category on the same level as candy and video games is 

debatable (Epstein 379). 

The government has shown no signs of ceasing its attempt to regulate sex on the 

internet In 1998 another law was passed aimed at children's access to pornography on 

the internet: the Child Online Protection Act (COP A). Similar to previous laws, this one 

attempted to prevent children from accessing "adult" but still legal material. Basically 

this law again runs into the problem of community standards. The material is legal, but 
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who decides ifit is hannful and for what age group (Godwin 253, 254)? These questions 

were never addressed because the law never took effect. The 3rd Circuit Court of Appeals 

struck the law down. An appeal to the Supreme Court resulted in the case being sent 

back to the 3rd Circuit which continued to block the law (en.wikipedia.org). 

Most recently the government passed the Children's Internet Protection Act of 

2000. CIP A blocked federal funding to libraries and schools which refused to install 

filters on their computers in order to block minors' access to hannful materials 

(onlinepolicy.org). Not surprisingly, it was only a matter of a few years before that law 

too reached the Supreme Court in the case of United States v. American Library 

Association (2003). The Supreme Court's main concern was not that material could be 

blocked to minors, but rather if the material could also be unblocked at the request of an 

adult. Ultimately, the Court did uphold this law, but this is only one example in the stonn 

that the internet has created (Epstein 386). 

All of the laws discussed above have been aimed at regulating the material 

viewed by children inpub/ic spaces (Godwin 256). What can be seen within the home is 

a different matter. So far, the government has not shown any inclination to attempt to 

breach this barrier by passing laws which would sweepingly regulate internet content in 

general. This is probably a wise decision because the nature of the internet is such that it 

is difficult to regulate the actual content beyond filters. Laws could be passed, but they 

would be very difficult to enforce due to the international nature of the internet. 

When all is said and done, we know that obscenity is not protected speech under 

the First Amendment, but saying one thing and actually doing it are very different 
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objectives. In other words, how is it that the government actually enforces these laws? 

There are a number of ways to accomplish this including prior restraint, zoning, 

racketeering statutes, public nudity laws, and government funding. Each of these 

methods provides additional insight into what exactly people can and cannot do (Epstein 

387). 

Prior restraint means that something can be stopped even before it has been said 

or done. In the 1957 case of Kingsley Books v. Brown, the Supreme Court ruled that 

while prior restraint could indeed be applied to cases of suspected obscenity, it could only 

be enacted after the publication ofthe material, and the legal decision had to be made 

quickly (Epstein 388). 

Prior restraint has had a particularly tumultuous relationship when it comes to 

movies. In the past, states had been given wide leeway in making decisions regarding 

what film content was appropriate for audiences. In the 1953 case of Burstyn v. Wilson, 

an Italian film called The Miracle had been playing in New York when it was pulled from 

theaters because it violated a New York statute barring obscenity and things of a 

sacrilegious nature. The film was specifically defined as being sacrilegious, but since the 

law was so broad, it is applicable in this case (atheism. about. com). The Supreme Court 

limited this ability ofthe states to govern obscenity, but they did not outlaw it. As a 

result, states continued to censor films at will, even to the extent of requiring that a 

review board view each film prior to distribution in order to determine its appropriateness 

(Epstein 388, 9). 

The issue did not rest for long, and soon it made an appearance before the 
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Supreme Court. The justices detennined that while such procedures were not exactly 

prohibited, they did have to meet stringent requirements. This appeared to be a kind of 

compromise on the part of the Court, and in the end it pleased nobody. The government 

did not like the requirements, and the film industry resented any attempt at prior restraint 

by the government. In the end, the problem was settled out of court. The film industry 

instituted the voluntary set ofratings which we know today as "G," "PG," "PG-l3," HR," 

and "NC-17" (Epstein 389). 

Another way of enforcing obscenity laws has been through zoning. This practice 

directly targets "adult" oriented businesses such as theaters, book stores, etc. While such 

laws do not exactly ban such establishments, they do severely limit where they can exist. 

The conditions will vary from city to city. For example, an adult bookstore cannot exist 

within a certain number of feet of a school or residential area. The target here is 

obviously children. Other kinds of zoning laws prohibit the existence of more than a 

certain number of these establishments within a given area. The purpose of zoning laws 

is to keep adult businesses few and far between. The Supreme Court has reacted 

favorably to such laws. In both the cases of Young v. American Mini Theatres, Inc. 

(1976) which involved more than one theater in an area and City of Renton v. Playtime 

Theatres, Inc. (1986) which involved proximity to a residential zone, school, church, etc., 

the Court upheld the right of local governments to make and enforce these kinds of 

zoning laws (Epstein 389, 90). 

The government has also been known to use the Racketeer Influenced and 

Corrupt Organizations (RICO) laws to enforce obscenity standards. In a nutshell, RICO 
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gives the government the right to seize property which may have been acquired in 

organized crime. How do these laws apply to obscenity, and are they too harsh? In 1989, 

the Supreme Court heard the case of Fort Wayne Books, Inc. v. Indiana. The state of 

Indiana had taken a rather hard line in the area of obscenity. It had passed laws which 

allowed material suspected of being obscene to be seized and the doors ofthe 

establishment selling it could be closed until the matter was settled. If the party was 

found guilty, they could face substantial punishments such as prison time and fines. 

When the state came to call at the doors of Fort Wayne Books, Inc., the 

establishment fought back, saying that such practices amounted to prior restraint and had 

a "chilling" effect on free speech. The Supreme Court gave a mixed response. While 

Indiana did indeed have the right to use RICO laws to fight obscenity, the seizure of 

material before the trial was prior restraint and therefore unconstitutional (Epstein 390, 

91). 

When we think of obscenity, the image of public nudity might come to mind. It 

certainly has to the minds of local officials who seek to set limits on the practice as a 

means of enforcing obscenity laws. Once again, we return to the state of Indiana where 

the state had instituted a public decency law banning complete nudity in public places. 

Note that the law did not ban partial nUdity. What it boiled down to was this: strippers 

had to wear pasties and G-strings. The Kitty Kat Lounge and Glen Theatre, Inc. sued the 

state, saying that the law restricted their right to expressive conduct. The Supreme Court 

disagreed, however, saying that while dancing naked did indeed have a certain limited 

protection under the First Amendment, the law was not aimed specifically at nightclubs 
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but included "public nudity generally, whether it occurred in the streets, on the beaches, 

or in any other public area- including [but not limited to] nightclubs .. .the law does not 

prohibit the dancers from expressing themselves, but only blunts how graphic those 

dances may be" (Epstein 391). 

A final way in which the government enforces obscenity laws is through the 

restriction of funding. In other words: money talks. If the government decides that 

something is obscene, it can refuse to give it any funding. This situation gets really 

sticky when it comes to art. The term "starving artist" did not come out of thin air, and 

the fact is that many artists are deeply in need of financial aid. As a result they frequently 

seek out the National Endowment for the Arts as a source of money. In several 

situations, the NEA has withheld funds from artists because they believe their work to be 

obscene. In fact, the NEA guidelines were amended in 1990 to require that the works 

receiving funding meet decency standards. This change was probably brought about by 

the recent public outrage overNEA-funded exhibits such as Robert Mapplethorpe's 

photographs (ncac.org). In the case of National Endowment for the Arts v. Finley, the 

Supreme Court said that the government does indeed have the right to decide what to do 

with its money, and by choosing to withhold such money from a particular artist, they are 

not precisely preventing the artist from completing the work on their own or from seeking 

out alternative sources of funding. In this case, the argument could be made that the 

Supreme Court is treating the government like a private entity, whereas in reality the 

money with the NEA has to spend comes from public tax dollars, but such debates must 

be left up to the future for now (Epstein 392). 
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The issue of artistic freedom versus community standards is one which is debated 

on both sides with equal passion, and the question at stake is often where the 

government's role falls. Take, for example Andres Serrano's work entitled "Piss Christ." 

The piece consists of a jar of Serrano's urine in which a small, plastic crucifix is 

submerged. The work was funded by the NEA. Some felt that "Piss Christ" was the 

epitome of blasphemy and that a government organization had no business supporting 

such a thing. Others felt that the business of the NEA was to support all art, not merely 

art that met certain moral standards (en. wikipedia.org). Another example of government 

involvement came with the introduction of the now familiar Parental Advisory stickers by 

Tipper Gore in 1985. "Tipper Stickers" as they came to be called, sought to bring music 

containing profane, sexual and/or violent lyrics to parent's attention. They have also 

brought some unwitting controversy. In 2001, the Federal Trade Commission listed the 

albums of thirty-five artists which they considered to be bad for children. Thirty out of 

the thirty-five were by all or partially black artists or groups. Marilyn Manson took a lot 

of flack from the entire nation after the massacre at Columbine High School. The idea is 

that musical censorship has been used not simply as a warning, but as way to single out 

groups of people based on superficial characteristics such as race or lifestyle 

( freedomforum.org). 

Another familiar issue is that of banned books. Frequently, schools, churches, 

and other community groups attempt to prevent the reading of certain books, usually for 

sexual, violent, or profane content. They usually believe that they are doing their fellow 

man a favor. The bottom line is that people have a right to choose the books they read, 
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both for themselves and for their children. The books included in the list of those which 

have been banned are somewhat surprising. Some of these books include: The 

Adventures of Huckleberry Finn by Mark Twain, I Know Why the Caged Bird Sings by 

Maya Angelou, To Kill a Mockingbird by Harper Lee, and a large number of puberty

education books (ala.org). 

Obscenity is one of those issues that will probably never be completely settled. 

Every generation will have new problems and new answers. The internet and other 

technology has had a homogenizing effect- that is, people are less isolated than they once 

were, so the new standards that will be applied in the future are likely to be of a more 

universal nature. Justices will continue to attempt to find solutions, but there will always 

be at least one person and probably more who will remain unsatisfied. Some will vote 

for unlimited rights for obscenity; others will vote for severe limits and penalties to go 

with them. One person's obscenity is often another person's art. The bottom line is this: 

trying to change laws one way or the other is often time consuming and self-defeating. In 

regards to obscenity it is often much easier to simply change the channel, flip the off 

switch or not patronize. 

Libel: 

If you have ever stood in a grocery line, then you have probably seen those papers 

with fun headlines such as "Aliens Attack White House." You know that this is most 

likely untrue. So how can they print stuff like that? What about campaign 

advertisements where one candidate gives the distinct impression that his or her opponent 

is a drunken lush who likes to engage in questionable activities with people they are not 
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married to? How many times have we all heard that a certain celebrity is a) pregnant b) 

getting married c) getting divorced or d) all of the above? We know that such sensational 

stories are questionable. Nevertheless, the magazine publishers keep printing them, and 

people keep reading them, even if they only look at them while standing in line at the 

grocery store like me and then self-righteously put them back because they wouldn't be 

caught dead with a magazine like that in their house. The big question is this: how are 

these people getting away with printing this stuff? 

Libel is published, defamatory material about a person identifiable to other people 

(lectlaw.com). Like obscenity, it is not protected under the Constitution, and it is also 

very complicated. Prior to 1964, libel was basically any material which was false and 

damaging. People who believed they had been harmed by such material could seek 

monetary or punitive (punishment) compensation. Many publishers disagreed with this 

way of addressing the issue because it meant that they could get in trouble for even the 

smallest of errors (Epstein 395). 

The issue came to a head in 1964 in the case of New York Times v. Sullivan. 

What happened was a case exactly like the potential described above. The Civil Rights 

Movement was getting warmed up, and the New York Times published an ad paid for by 

civil rights leaders which criticized the racist actions of certain Southern politicians, 

including a Montgomery, Alabama police commissioner named Sullivan (Curtis 52). 

Please see Appendix 5 for a copy ofthe ad in question. It was fairly obvious that the 

commissioner had been damaged by the incident. He also claimed that the ad contained 

untrue information, which it did. The newspaper had mistakenly printed the wrong song 
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which had been sung that day, and that was how the false status was achieved. The court 

slammed Sullivan. It said that people could not be punished for criticizing the 

government, be it true or false. They also added a new requirement to the libel test in 

regards to public figures: not only did the statement have to be false and damaging; it 

now had to be made with malice, that is, it had to be deliberate. The Sullivan case was a 

victory for free speech. The Court recognized the necessity of open discussion regarding 

the government, and they recognized that in the course of expressing personal opinion, 

not every fact is going to be completely accurate (Epstein 396-402). 

Now the question became this: who qualified for the status of public official? 

Over time, the Supreme Court has provided some answers. By 1967, they had defined 

public figure broadly, essentially someone who is well known to the public. That is why 

people like Britney Spears would have a difficult time suing a U.S. magazine. Not only 

would the story have to be false and damaging to her, but it would have to have been 

published with malice (Epstein 402,3). 

In the case of Time, Inc. v. Hill, the Supreme Court extended First Amendment 

protection to cases that involved matters not only of public officials, but also of public 

interest. The Hill family had been the victims of a terrifying hostage situation which was 

later made into a play. Like many adaptations, the play contained a number of 

inaccuracies regarding the Hills' experience. Life magazine printed a review of the play 

which merely reported the facts of the play, including these inaccuracies. The Court's 

decision implied that the media should have the freedom to do their jobs and to cover the 

necessary events (oyez.orgloyez) without constantly worrying about legal backlash. 
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What qualifies as public interest and how does it relate to public figures? In the 

case of Rosenbloom v. Metromedia (1971), a radio station broadcast information about 

the arrest of a private citizen for "obscene" material. The Court decided that the New 

York Times Test is not applied on the basis of whether the participant is a public figure so 

much as of what interest the matter is to the general public. Two later cases, Gertz v. 

Welch and Time, Inc. v. Firestone, changed things a great deal. In these two cases, the 

Court gave added protection to private individuals when it said that they did not have to 

prove malice because in many cases they only became public figures because of the case 

itself (Epstein 404, 5). 

One of the more sensational cases involving libel has been Hustler Magazine v. 

Falwell. Larry Flynt, the publisher of Hustler Magazine, published a cartoon which made 

a joke that well-known minister and Moral Majority leader Jerry Falwell's first sexual 

experience was a drunken escapade in an outhouse with his mother. See Appendix X for 

a picture of the ad in question. Not surprisingly, Falwell was quite upset. The kicker was 

that the cartoon's format parodied a popular liquor ad, and at the bottom of the cartoon 

were the words, "Ad parody- not to be taken seriously," and in the table of contents it was 

listed under the heading "Fiction: Ad and Personality Parody." Regardless, Falwell was 

still very, very upset He was also a public figure (Epstein 411). 

The big question here was whether a lawsuit can even take place over something 

which makes no pretense at being true. Within this lawsuit was balanced the future of 

every political cartoon ever drawn and every parody ever written. Saturday Night Live 

might have to change their format. Considering that it was the usually Rehnquist Court 
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which was making the decision, the concern was reasonable. This Court has been known 

to take a rather hard line on the issue of free speech cases, but this was not one of them. 

The Court voted, unanimously even, in favor of Larry Flynt. The decision was a major 

boost for the First Amendment as it related to the media (Epstein 414). A copy of this 

controversial cartoon is available in Appendix 6. 

Overall, most libel cases have resulted in a great deal of freedom for the media to 

operate. The feeling of the Supreme Court seems to be that it is an essential part of 

democracy for people to be able to criticize the government and influential people and for 

the media to cover the news events people need to hear about. The important thing to 

remember about libel is that not everything which can be seen or heard can be believed. 

It is important to cross reference facts. Finally, it is important not to take everything 

literally. Some things are purely for entertainment. 

War 

During wartimes, the government tends to get slightly paranoid. Very paranoid, 

actually. Sometimes the Bill of Rights is reduced to a list of helpful suggestions instead 

of laws. Laws only work if somebody actually takes the time to enforce them. The good 

news is that once the crisis is averted, the Bills of Rights is usually reinstated to its 

original position of authority, but not before a number of citizens have been dealt 

injustices at the hands of the government. 

The United States government lost no time in putting a dent in people's rights, 

starting right off with the Founders. In 1798, Congress passed the Sedition Act. This 

piece of legislation essentially consisted of a ban on "writing, printing, uttering or 
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publishing any false, scandalous and malicious writing or writings against the 

government of the United States ... with intent to defame the said government.. .. " In other 

words, First Amendment? What First Amendment? Fortunately, the Sedition Act 

expired in 1801 (Epstein 215). 

The next major slap in the face of free speech came around the time of World War 

I. Political events in Europe had left the United States government quite nervous, 

particularly about the threat of a Communist revolution. It had already happened in 

Russia, and the government was determined to keep it from happening in the United 

States. At the same time, the country was locked in a bitter battle in Europe, and the 

government was desperate to keep up patriotic support. The means they chose was in the 

form of the Espionage Act of 1917, followed a year later by another Sedition Act. 

Specifically, the Espionage Act prohibited anyone from interfering with the draft or the 

organization ofthe U.S. military in general while the Sedition Act once again prohibited 

the speaking or writing of anything against the government. Unlike the original Sedition 

Act, this one, along with the Espionage Act, did not just quietly expire. Many Americans 

supported these laws because they felt that it was their duty to refrain from questioning 

the government. Others fought back, claiming that their First Amendment rights had 

been practically erased. Lawsuits quickly rose to the Supreme Court (Epstein 216, 17). 

In 1917, a man named Charles Schenck held the office of general secretary to the 

Socialist Party of Philadelphia. We have already established that patriotism was at an all

time high with tolerance at a corresponding all-time low. Schenck's decision to print 

fifteen thousand pamphlets urging people to resist the government's use ofthe draft to 
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fight the war did not go over well with many people, particularly those in the 

government. Of course such speech was not going to be put up with. The government 

charged Schenck with violating the Espionage Act, in that he attempted to obstruct draft 

recruitment by way of the U.S. Postal Service. Schenck's lawyer countered that the 

Espionage Act was illegal because of its "chilling" effect on freedom of expression by 

limiting speech which had yet to even be made, i.e. prior restraint (Epstein 217). 

The results were mixed. The court did decide against Schenck, but they also 

came up with a standard to measure such cases by, courtesy of Justice Oliver Wendell 

Holmes. Holmes's test was called the "Clear and Present Danger Test," and it measured 

"Whether the words are used in such circumstances and are of such a nature as to create a 

clear and present danger that they will bring about substantive evils that Congress has a 

right to prevent." This test held the government to a standard so that they could not 

violate people's rights with abandon (Epstein 217). 

The clear and present danger test did not last long. In 1919 the Court heard 

Abrams v. United States and instituted a new one, called the Bad Tendency Test. Jacob 

Abrams, along with several others, all of them Russian immigrants, had been arrested for 

violating the above Espionage Act. They published pamphlets criticizing and urging 

resistance to President Woodrow Wilson's invasion of Russia. The Supreme Court sided 

against them, using the Bad Tendency Test. This test means exactly what it sounds like: 

whether the words under question have a tendency to create evil. This left very little 

room for free speech to move and forced people to tow the line in accordance with what 

the government wanted (Epstein 219). 
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Ironically, one of the cases in which the Bad Tendency Test was used to strike 

down free speech, Gitlow v. New York, was also used to incorporate the First 

Amendment to the states. The case was a perfect example of the states following the 

national government's lead by passing their own laws restricting free speech in the name 

of patriotism. However, the Court still decided that while the states had to be held to the 

same standards as the national government, Gitlow had still overstepped the bounds of 

these protections because according to the justices, even itA single revolutionary spark 

my kindle a fire that, smoldering for a time, my burst into a sweeping and destructive 

conflagration" (Epstein 227). 

This was interpretation at its narrowest, but in Whitney v. California, the Court 

took things to a new level. Charlotte Whitney was not your ordinary revolutionary. She 

was the niece of a former Supreme Court Justice and a prominent heiress. She was also a 

member of the Oakland, California branch ofthe Socialist Party, and in 1919 the party 

sent her to Chicago as a delegate to a national meeting. Apparently the Oakland branch 

was a bit too radical for the tastes of the National Socialist Party, because the Oakland 

representatives found themselves excommunicated from the party. These former 

delegates reacted by forming their own group, called the Communist Labor Party of 

California. Charlotte Whitney had not favored these radical changes, but she did 

nevertheless become an acting officer in the new party. California, having recently 

passed an anti-syndicalism law, charged her with violating it, and she was subsequently 

found guilty of association with and participating in an organization which was dedicated 

to the overthrow of the government. The Supreme Court upheld Whitney's conviction, 
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and by doing so sent the message that one did not even have to actually say anything to 

be charged with a crime; mere association was enough. 

Fortunately, the aftereffects of wartime tend to include a return to normalcy and 

an expanding of speech rights as people's fear subsides, and so it was with World War L 

In Stromberg v. California, a nineteen year old camp counselor was convicted of 

violating a California law prohibiting the raising of a red flag in opposition to any 

organized government when she led the campers in a salute of a red banner and the 

recitation of a workers' pledge. Based on the preceding cases, it might seem that this case 

was a shoo-in for conviction, but the Supreme Court is nothing ifnot full of surprises, 

and it disagreed, saying that the California law was too broad and failed to draw a line 

between those who chose peaceful versus violent means of expressing their objections 

(Epstein 230). 

In 1938 a strange case ushered in a new way of thinking for the Supreme Court: 

United States v. Carolene Products. On the surface, it had absolutely nothing to do with 

free speech. It merely involved a dispute over milk regulations. However, one ofthe 

footnotes in the case contained ideas so sweepingly important that they revolutionized 

how free speech cases were treated. Essentially what this footnote said was that there 

were certain rights which the people had which were to be given preference when in 

conflict with the government, including free speech. In other words, they were to be 

given the benefit ofthe doubt. Not only that, but the judicial department had a special 

responsibility to defend these rights, especially as they apply to minority and unpopular 

groups. This way ofthinking became known as the Preferred Freedoms Doctrine 
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(Epstein 231). 

However, just as the Preferred Freedoms Doctrine was beginning to catch on, 

World War II happened, followed by the aftennath of McCarthyism and the Communist 

witch hunt. The Supreme Court began to apply a balancing test which was not really 

balanced but tipped in favor of the government. The thing that seems to stand out about 

this period of government restriction of free speech is that whereas before overtly 

political (socialist) organizations had been the target ofthese restrictions. Now the 

cultural community emerged as a fellow target. 

Various government committees, including the House Un-American Activities 

Committee and the Senate Pennanent Investigations Committee, called cultural figures 

from all different specialties. Alfred Kinsey, the famous sexuality researcher, actor 

Charlie Chaplin, playwright Arthur Miller, and musical composer Aaron Copeland were 

all put on trial as potential Communist subverters. The penalties of such a label were 

harsh. If the person was blacklisted, they could be denied work in the United States. For 

a list of those called before these government committees, see Appendix X. Eventually, 

McCarthyism was publicly discredited. After the collapse of the Soviet Union, the 

release of the VENOA security transcripts revealed that there may indeed have been 

some cause for concern, although not as much as believed at the time (en.wikipedia.org). 

Vietnam is known today as one of the most unpopular wars in American history. 

Protestors went to great lengths to demonstrate their objections to the war and, not 

surprisingly, some of those demonstrations landed them in legal hot water. So it was 

with a young man named David O'Brien in 1966. O'Brien deeply opposed the draft, and 
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chose to demonstrate this by burning his draft card in front of a Boston courthouse. This 

act violated the Selective Act of 1948 which made it illegal to destroy a draft card. 

O'Brien readily admitted that he fully understood the meaning of this law, but had chosen 

to ignore it. He claimed that his actions constituted "symbolic" speech and therefore 

deserved protection. The Supreme Court disagreed. While symbolic speech certainly 

deserved a certain measure ofprotection, that protection was not the same as that 

deserved by traditional speech mediums such as the spoken word and print. Perhaps the 

logic here lies in the potential for destructive behavior. Also, the fact that this particular 

case dealt with a war issue probably skewed the jUdgment in favor of the government 

who is believed to have a legitimate interest in maintaining the tools necessary to perform 

the duty of national defense (Epstein 252-54). 

The most recent era testing free speech rights was ushered in on September 11, 

2001 at the time of the infamous attacks on the Twin Towers in New York City, the 

Pentagon in Washington D.C., and a plane crash in Pennsylvania. As a stunned America 

mourned and raged, President George W. Bush and Congress lost no time in passing the 

USA-Patriot Act of2001. 

The Patriot Act is one of the most controversial pieces oflegislation in America's 

history. It has greatly expanded the government's power to implement spying devices on 

every form of communication, and the use of search and seizure. What does this mean 

for the average citizen? It means that your library research can be traced, your medical 

records accessed, and your internet searches can be examined. Not only that, but the 

organization being forced to hand over these records, your doctor for example, is 
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prohibited from informing you that they let Uncle Sam in on the fact that you had a nose 

job. Many people fear that the effects of this legislation will be very detrimental and long 

reaching. 

War is a difficult time for any country. Few people would deny that sacrifices 

must be made by everyone, but these sacrifices must not be unlimited. It is these hard 

times that prove just what is most important to a country and how much of their identity 

they are willing to give up. While the First Amendment violations during past times of 

war are nothing to be proud of, they were ultimately reversed. Now, with a near

permanent state of war imposed upon the country, there is little end in sight. Perhaps the 

best bet is to throw a legal rock at the Supreme Court to test the Constitutionality of this 

law. 

Current Events 

The contents discussed here are not just old pieces of history. These are 

all issues which continue to be debated to this very day. That fact is, as soon as I sign off 

on this project, it will be outdated. Every day, court cases are decided and laws are 

passed which have consequences for every American. It is important to be vigilant in our 

efforts to monitor government actions. Below are just some examples of how these 

issues are alive and well in our country. 

At the beginning of June, 2006, a Florida district court struck down a law 

requiring students to recite the Pledge of Allegiance. Students now have the right to 

decide whether they will participate in the pledge. Based on the cases studied earlier, the 

Florida law was clearly unconstitutional (aclu.org). 
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The recent phenomenon of protesting at military funerals by an extremist Kansas 

church which believes that God is punishing the military for America's tolerance of 

homosexuality has spurred passionate debate on both sides. On the one hand, there are 

the feelings of the families and common decency to be considered. On the other hand, 

there is the need to maintain freedom of speech, no matter how unpleasant people find the 

language. Congress seems to have sided with the former line ofthought: they passed a 

law banning the disruption of military funerals within national cemeteries. Many states, 

including Indiana, have passed similar laws making it illegal to protest at funerals 

(spacewar.com). 

Earlier in 2006, Perry Meridian High School was showered with an enormous 

amount of controversy when they undertook the performance of "Ragtime." The play 

uses the word "nigger" throughout its performance, and the refusal of the cast (most of 

whom were African American) to "clean up," i.e. censor, the script brought on a storm of 

controversy from the community. In the end the school refused to back down, but 

published a warning regarding the content (indyscribe.com). 

Conclusion 

When I first started contemplating the issues surrounding freedom of speech, my 

point of reference was limited to what affected me. The world in which we now live is a 

very different one from that time. A few months after I graduated high school, 

September 11 happened and with it, everything changed. Now, my opinion is a matter of 

national security. People proceed about their daily lives with caution and uncertainty. 

Without a doubt, the safety of our nation is a viable cause. We all want to feel secure 
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in our daily lives. We want to raise our children without fear. It is at times like this that I 

believe the real danger occurs. There seems to be a pervading mindset within Americans 

that safety is worth any sacrifice. Thanks to legislation such as the USA Patriot Act, we 

have voluntarily given up many of our most fundamental free speech rights, all in the 

name of safety. My question is this: if we give up the rights which identify us as 

Americans, then what remains to fight for? By surrendering our rights we have given 

victory to our enemies because we have allowed them to change our way of life. The 

right of free speech is the most powerful weapon that we have. By encouraging an 

atmosphere of discussion and openness, we ensure that even the most despicable ideas 

will be brought to light where they can be fought with yet more discussion. 

There is no one alive today who personally remembers the founding of this country. 

They do not remember what the government was like which inspired this fledgling nation 

to fight back and try something new and unheard of. In his article, "Tocqueville, 

Jansenism, and the Psychology of Freedom," Michael Locke McLendon writes that 

Americans' attitude towards their civil rights is comparable to their attitude towards 

literacy. "As soon as something is widely accessible, it is no longer a means by which a 

person might gain distinction. When this is the case, people care less about it. Freedom 

in this respect is similar to literacy. As soon as literacy becomes the rule rather than the 

exception in a society, few people are proud of their ability to read and write and hence it 

is no longer a source of dignity." We are so used to its existence by now, that we take it 

for granted. When was the last time most people sat down and marveled over their 

ability to read even though it is an integrated part of their daily lives? Likewise, few 
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people stop to consider just how crucial is their right to speak their minds. 

You mayor may not agree with the contents of this paper. That is okay. 

Disagreement is the food of progress. However you feel, say it. Write it down. Make 

yourself heard. Finally, the next time you fire off that angry letter to the editor, take a 

moment to appreciate the fact that you have the freedom to disagree openly. It sounds 

incredibly cliche, but freedom really is not free. It must be used or it ceases to function. 

It must be taught, or it will be forgotten. It must be used, or it will be abused. 
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The Articles of Confederation 

Agreed to by Congress November 15, 1777; ratified and in force, March 1, 1781. 

Preamble 

To all to whom these Presents shall come, we the undersigned Delegates of the States affixed to our 
Names send greeting. 

Articles of Confederation and perpetual Union between the States of New Hampshire, Massachusetts 
bay, Rhode Island and Providence Plantations, Connecticut, New York, New Jersey, Pennsylvania, 
Delaware, Maryland, Virginia, North Carolina, South Carolina and Georgia. 

Article I. The Stile of this Confederacy shall be "The United States of America." 

Article II. Each state retains its sovereignty, freedom, and independence, and every power, jurisdiction, 
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and right, which is not by this Confederation expressly delegated to the United States, in Congress 
assembled. 

Article III. The said States hereby severally enter into a firm league of friendship with each other, for 
their common defense, the security of their liberties, and their mutual and general welfare, binding 
themselves to assist each other, against all force offered to, or attacks made upon them, or any of them, 
on account of religion, sovereignty, trade, or any other pretense whatever. 

Article IV. The better to secure and perpetuate mutual friendship and intercourse among the people of 
the different States in this Union, the free inhabitants of each of these States, paupers, vagabonds, and 
fugitives from justice excepted, shall be entitled to all privileges and immunities of free citizens in the 
several States; and the people of each State shall free ingress and regress to and from any other State, 
and shall enjoy therein all the privileges of trade and commerce, subject to the same duties, impositions, 
and restrictions as the inhabitants thereof respectively, provided that such restrictions shall not extend so 
far as to prevent the removal of property imported into any State, to any other State, of which the owner 
is an inhabitant; provided also that no imposition, duties or restriction shall be laid by any State, on the 
property of the United States, or either of them. 

If any person guilty of, or charged with, treason, felony, or other high misdemeanor in any State, shall 
flee from justice, and be found in any of the United States, he shall, upon demand of the Governor or 
executive power of the State from which he fled, be delivered up and removed to the State having 
jurisdiction of his offense. 

Full faith and credit shall be given in each of these States to the records, acts, and judicial proceedings of 
the courts and magistrates of every other State. 

Article V. For the most convenient management of the general interests of the United States, delegates 
shall be annually appointed in such manner as the legislatures of each State shall direct, to meet in 
Congress on the first Monday in November, in every year, with a power reserved to each State to recall 
its delegates, or any of them, at any time within the year, and to send others in their stead for the 
remainder of the year. 

No State shall be represented in Congress by less than two, nor more than seven members; and no 
person shall be capable of being a delegate for more than three years in any term of six years; nor shall 
any person, being a delegate, be capable of holding any office under the United States, for which he, or 
another for his benefit, receives any salary, fees or emolument of any kind. 

Each State shall maintain its own delegates in a meeting of the States, and while they act as members of 
the committee ofthe States. 

In determining questions in the United States in Congress assembled, each State shall have one vote. 

Freedom of speech and debate in Congress shall not be impeached or questioned in any court or place 
out of Congress, and the members of Congress shall be protected in their persons from arrests or 
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imprisonments, during the time of their going to and from, and attendance on Congress, except for 
treason, felony, or breach of the peace. 

Article VI. No State, without the consent of the United States in Congress assembled, shall send any 
embassy to, or receive any embassy from, or enter into any conference, agreement, alliance or treaty 
with any King, Prince or State; nor shall any person holding any office of profit or trust under the United 
States, or any of them, accept any present, emolument, office or title of any kind whatever from any 
King, Prince or foreign State; nor shall the United States in Congress assembled, or any of them, grant 
any title of nobility. 

No two or more States shall enter into any treaty, confederation or alliance whatever between them, 
without the consent of the United States in Congress assembled, specifying accurately the purposes for 
which the same is to be entered into, and how long it shall continue. 

No State shall lay any imposts or duties, which may interfere with any stipulations in treaties, entered 
into by the United States in Congress assembled, with any King, Prince or State, in pursuance of any 
treaties already proposed by Congress, to the courts of France and Spain. 

No vessel of war shall be kept up in time of peace by any State, except such number only, as shall be 
deemed necessary by the United States in Congress assembled, for the defense of such State, or its trade; 
nor shall any body of forces be kept up by any State in time of peace, except such number only, as in the 
judgement of the United States in Congress assembled, shall be deemed requisite to garrison the forts 
necessary for the defense of such State; but every State shall always keep up a well-regulated and 
disciplined militia, sufficiently armed and accoutered, and shall provide and constantly have ready for 
use, in public stores, a due number of filed pieces and tents, and a proper quantity of arms, ammunition 
and camp equipage. 

No State shall engage in any war without the consent of the United States in Congress assembled, unless 
such State be actually invaded by enemies, or shall have received certain advice of a resolution being 
formed by some nation of Indians to invade such State, and the danger is so imminent as not to admit of 
a delay till the United States in Congress assembled can be consulted; nor shall any State grant 
commissions to any ships or vessels of war, nor letters of marque or reprisal, except it be after a 
declaration of war by the United States in Congress assembled, and then only against the Kingdom or 
State and the subjects thereof, against which war has been so declared, and under such regulations as 
shall be established by the United States in Congress assembled, unless such State be infested by pirates, 
in which case vessels of war may be fitted out for that occasion, and kept so long as the danger shall 
continue, or until the United States in Congress assembled shall determine otherwise. 

Article VII. When land forces are raised by any State for the common defense, all officers of or under 
the rank of colonel, shall be appointed by the legislature of each State respectively, by whom such forces 
shall be raised, or in such manner as such State shall direct, and all vacancies shall be filled up by the 
State which first made the appointment. 

Article VIII. All charges of war, and all other expenses that shall be incurred for the common defense or 
general welfare, and allowed by the United States in Congress assembled, shall be defrayed out of a 
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common treasury, which shall be supplied by the several States in proportion to the value of all land 
within each State, granted or surveyed for any person, as such land and the buildings and improvements 
thereon shall be estimated according to such mode as the United States in Congress assembled, shall 
from time to time direct and appoint. 

The taxes for paying that proportion shall be laid and levied by the authority and direction of the 
legislatures of the several States within the time agreed upon by the United States in Congress 
assembled. 

Article IX. The United States in Congress assembled, shall have the sole and exclusive right and power 
of determining on peace and war, except in the cases mentioned in the sixth article - of sending and 
receiving ambassadors entering into treaties and alliances, provided that no treaty of commerce shall 
be made whereby the legislative power of the respective States shall be restrained from imposing such 
imposts and duties on foreigners, as their own people are subjected to, or from prohibiting the 
exportation or importation of any species of goods or commodities whatsoever of establishing rules 
for deciding in all cases, what captures on land or water shall be legal, and in what manner prizes taken 
by land or naval forces in the service of the United States shall be divided or appropriated - of granting 
letters of marque and reprisal in times of peace - appointing courts for the trial of piracies and felonies 
committed on the high seas and establishing courts for receiving and determining finally appeals in all 
cases of captures, provided that no member of Congress shall be appointed a judge of any of the said 
courts. 

The United States in Congress assembled shall also be the last resort on appeal in all disputes and 
differences now subsisting or that hereafter may arise between two or more States concerning boundary, 
jurisdiction or any other causes whatever; which authority shall always be exercised in the manner 
following. Whenever the legislative or executive authority or lawful agent of any State in controversy 
with another shall present a petition to Congress stating the matter in question and praying for a hearing, 
notice thereof shall be given by order of Congress to the legislative or executive authority of the other 
State in controversy, and a day assigned for the appearance of the parties by their lawful agents, who 
shall then be directed to appoint by joint consent, commissioners or judges to constitute a court for 
hearing and determining the matter in question: but if they cannot agree, Congress shall name three 
persons out of each of the United States, and from the list of such persons each party shall alternately 
strike out one, the petitioners beginning, until the number shall be reduced to thirteen; and from that 
number not less than seven, nor more than nine names as Congress shall direct, shall in the presence of 
Congress be drawn out by lot, and the persons whose names shall be so drawn or any five of them, shall 
be commissioners or judges, to hear and finally determine the controversy, so always as a major part of 
the judges who shall hear the cause shall agree in the determination: and if either party shall neglect to 
attend at the day appointed, without showing reasons, which Congress shall judge sufficient, or being 
present shall refuse to strike, the Congress shall proceed to nominate three persons out of each State, and 
the secretary of Congress shall strike in behalf of such party absent or refusing; and the judgement and 
sentence of the court to be appointed, in the manner before prescribed, shall be final and conclusive; and 
if any of the parties shall refuse to submit to the authority of such court, or to appear or defend their 
claim or cause, the court shall nevertheless proceed to pronounce sentence, or judgement, which shall in 
like manner be final and decisive, the judgement or sentence and other proceedings being in either case 
transmitted to Congress, and lodged among the acts of Congress for the security of the parties 
concerned: provided that every commissioner, before he sits in judgement, shall take an oath to be 
administered by one of the judges of the supreme or superior court of the State, where the cause shall be 
tried, 'well and truly to hear and determine the matter in question, according to the best of his judgement, 
without favor, affection or hope of reward': provided also, that no State shall be deprived of territory for 
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the benefit of the United States. 

All controversies concerning the private right of soil claimed under different grants of two or more 
States, whose jurisdictions as they may respect such lands, and the States which passed such grants are 
adjusted, the said grants or either of them being at the same time claimed to have originated antecedent 
to such settlement of jurisdiction, shall on the petition of either party to the Congress of the United 
States, be finally determined as near as may be in the same manner as is before prescribed for deciding 
disputes respecting territorial jurisdiction between different States. 

The United States in Congress assembled shall also have the sole and exclusive right and power of 
regulating the alloy and value of coin struck by their own authority, or by that of the respective States -
fixing the standards of weights and measures throughout the United States regulating the trade and 
managing all affairs with the Indians, not members of any of the States, provided that the legislative 
right of any State within its own limits be not infringed or violated - establishing or regulating post 
offices from one State to another, throughout all the United States, and exacting such postage on the 
papers passing through the same as may be requisite to defray the expenses of the said office -
appointing all officers of the land forces, in the service of the United States, excepting regimental 
officers - appointing all the officers of the naval forces, and commissioning all officers whatever in the 
service of the United States - making rules for the government and regulation of the said land and 
naval forces, and directing their operations. 

The United States in Congress assembled shall have authority to appoint a committee, to sit in the recess 
of Congress, to be denominated 'A Committee of the States', and to consist of one delegate from each 
State; and to appoint such other committees and civil officers as may be necessary for managing the 
general affairs of the United States under their direction - to appoint one of their members to preside, 
provided that no person be allowed to serve in the office of president more than one year in any term of 
three years; to ascertain the necessary sums of money to be raised for the service of the United States, 
and to appropriate and apply the same for defraying the public expenses - to borrow money, or emit 
bills on the credit of the United States, transmitting every half-year to the respective States an account of 
the sums of money so borrowed or emitted - to build and equip a navy to agree upon the number of 
land forces, and to make requisitions from each State for its quota, in proportion to the number of white 
inhabitants in such State; which requisition shall be binding, and thereupon the legislature of each State 
shall appoint the regimental officers, raise the men and cloath, arm and equip them in a solid- like 
manner, at the expense of the United States; and the officers and men so cloathed, armed and equipped 
shall march to the place appointed, and within the time agreed on by the United States in Congress 
assembled. But if the United States in Congress assembled shall, on consideration of circumstances 
judge proper that any State should not raise men, or should raise a smaller number of men than the quota 
thereof, such extra number shall be raised, officered, cloathed, armed and equipped in the same manner 
as the quota of each State, unless the legislature of such State shall judge that such extra number cannot 
be safely spread out in the same, in which case they shall raise, officer, cloath, arm and equip as many of 
such extra number as they judge can be safely spared. And the officers and men so cloathed, armed, and 
equipped, shall march to the place appointed, and within the time agreed on by the United States in 
Congress assembled. 

The United States in Congress assembled shall never engage in a war, nor grant letters of marque or 
reprisal in time of peace, nor enter into any treaties or alliances, nor coin money, nor regulate the value 
thereof, nor ascertain the sums and expenses necessary for the defense and welfare of the United States, 
or any of them, nor emit bills, nor borrow money on the credit of the United States, nor appropriate 
money, nor agree upon the number of vessels of war, to be built or purchased, or the number of land or 
sea forces to be raised, nor appoint a commander in chief of the army or navy, unless nine States assent 
to the same: nor shall a question on any other point, except for adjourning from day to day be 
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detennined, unless by the votes of the majority of the United States in Congress assembled. 

The Congress of the United States shall have power to adjourn to any time within the year, and to any 
place within the United States, so that no period of adjournment be for a longer duration than the space 
of six months, and shall publish the journal of their proceedings monthly, except such parts thereof 
relating to treaties, alliances or military operations, as in their judgement require secrecy; and the yeas 
and nays of the delegates of each State on any question shall be entered on the journal, when it is desired 
by any delegates of a State, or any of them, at his or their request shall be furnished with a transcript of 
the said journal, except such parts as are above excepted, to lay before the legislatures of the several 
States. 

Article X. The Committee of the States, or any nine of them, shall be authorized to execute, in the recess 
of Congress, such of the powers of Congress as the United States in Congress assembled, by the consent 
of the nine States, shall from time to time think expedient to vest them with; provided that no power be 
delegated to the said Committee, for the exercise of which, by the Articles of Confederation, the voice of 
nine States in the Congress of the United States assembled be requisite. 

Article XI. Canada acceding to this confederation, and adjoining in the measures of the United States, 
shall be admitted into, and entitled to all the advantages of this Union; but no other colony shall be 
admitted into the same, unless such admission be agreed to by nine States. 

Article XII. All bills of credit emitted, monies borrowed, and debts contracted by, or under the authority 
of Congress, before the assembling of the United States, in pursuance of the present confederation, shall 
be deemed and considered as a charge against the United States, for payment and satisfaction whereof 
the said United States, and the public faith are hereby solemnly pledged. 

Article XIII. Every State shall abide by the detennination of the United States in Congress assembled, 
on all questions which by this confederation are submitted to them. And the Articles of this 
Confederation shall be inviolably observed by every State, and the Union shall be perpetual; nor shall 
any alteration at any time hereafter be made in any of them; unless such alteration be agreed to in a 
Congress of the United States, and be afterwards confinned by the legislatures of every State. 

And Whereas it hath pleased the Great Governor of the World to incline the hearts of the legislatures we 
respectively represent in Congress, to approve of, and to authorize us to ratify the said Articles of 
Confederation and perpetual Union. Know Ye that we the undersigned delegates, by virtue of the power 
and authority to us given for that purpose, do by these presents, in the name and in behalf of our 
respective constituents, fully and entirely ratify and confinn each and every of the said Articles of 
Confederation and perpetual Union, and all and singular the matters and things therein contained: And 
we do further solemnly plight and engage the faith of our respective constituents, that they shall abide 
by the detenninations of the United States in Congress assembled, on all questions, which by the said 
Confederation are submitted to them. And that the Articles thereof shall be inviolably observed by the 
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States we respectively represent, and that the union shall be perpetual. 

In Witness whereof we have hereunto set our hands in Congress. Done at Philadelphia in the State of 
Pennsylvania the ninth day of July in the Year of our Lord One Thousand Seven Hundred and Seventy
Eight, and in the Third Year of the independence of America. 

On the part and behalf ofthe State of New Hampshire: 
Josiah Bartlett 
John Wentworth Junr. August 8th 1778 

On the part and behalf of The State of Massachusetts Bay: 
John Hancock 
Samuel Adams 
Elbridge Gerry 
Francis Dana 
James Lovell 
Samuel Holten 

On the part and behalf of the State of Rhode Island and Providence Plantations: 
William Ellery 
Henry Marchant 
John Collins 

On the part and behalf of the State of Connecticut: 
Roger Sherman 
Samuel Huntington 
Oliver Wolcott 
Titus Hosmer 
Andrew Adams 

On the Part and Behalf of the State of New York: 
James Duane 
Francis Lewis 
WmDuer 
Gouv Morris 

On the Part and in Behalf of the State of New Jersey, November 26, 1778. 
Jno Witherspoon 
Nath. Scudder 

On the part and behalf of the State of Pennsylvania: 
Robt Morris 
Daniel Roberdeau 
John Bayard Smith 
William Clingan 
Joseph Reed 22nd July 1778 

On the part and behalf ofthe State of Delaware: 
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Tho Mckean February 12, 1779 
John Dickinson May 5th 1779 
Nicholas Van Dyke 

On the part and behalf of the State of Maryland: 
John Hanson March 1 1781 
Daniel Carroll 

On the Part and Behalf of the State of Virginia: 
Richard Henry Lee 
John Banister 
Thomas Adams 
Jno Harvie 
Francis Lightfoot Lee 

On the part and Behalf ofthe State of No Carolina: 
John Penn July 21st 1778 
Corns Harnett 
Jno Williams 

On the part and behalf of the State of South Carolina: 
Henry Laurens 
William Henry Drayton 
Jno Mathews 
Richd Hutson 
Thos Heyward Junr 

On the part and behalf of the State of Georgia: 
Jno Walton 24th July 1778 
Edwd Telfair 
Edwd Langworthy 
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THE U.S. CONSTITUTION 

Here is the complete text of the U.S. Constitution. The original spelling and capitalization has been 
retained. 

We the People of the United States, in Order to form a more perfect Union, establish Justice, insure 
domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the 
Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the 

United States of America. 

Article I 

Section 1. All legislative Powers herein granted shall be vested in a Congress of the United States, 
which shall consist of a Senate and House of Representatives. 

Section 2. The House of Representatives shall be composed of Members chosen every second Year by 
the People ofthe several States, and the Electors in each State shall have the Qualifications requisite for 

Electors of the most numerous Branch of the State Legislature. 

No Person shall be a Representative who shall not have attained to the age of twenty five Years, and 
been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of 

that State in which he shall be chosen. 

Representatives and direct Taxes shall be apportioned among the several States 
which may be included within this Union, according to their respective Numbers, 
which shall be determined by adding to the whole Number of free Persons, including those bound to 
Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons. The 
actual Enumeration shall be made within three Years after the first Meeting of the Congress of the 

United States, and within every subsequent Term often Years, in such Manner as they shall by Law 
direct. The Number of Representatives shall not exceed one for every thirty Thousand, but each State 
shall have at Least one Representative; and until such enumeration shall be made, the State of New 

Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode-Island and Providence 
Plantations one, Connecticut five, New-York six, New Jersey four, Pennsylvania eight, Delaware one, 

Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the Representation from any State, the Executive Authority thereof shall 
issue Writs of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker and other Officers; and shall have the sole 
Power of Impeachment. 

Section 3. The Senate ofthe United States shall be composed of two Senators from each State, chosen 
by the Legislature thereof, for six Years; and each Senator shall have one Vote. 
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Immediately after they shall be assembled in Consequence of the first Election, they 
shall be divided as equally as may be into three Classes. The Seats of the Senators 

of the first Class shall be vacated at the Expiration of the second Year, of the second 
Class at the Expiration of the fourth Year, and the third Class at the Expiration of 

the sixth Year, so that one third may be chosen every second Year; and if Vacancies 
happen by Resignation, or otherwise, during the Recess of the Legislature of any 

State, the Executive thereof may make temporary Appointments until the next 
Meeting of the Legislature, which shall then fill such Vacancies. 

No Person shall be a Senator who shall not have attained to the Age of thirty Years, 
and been nine Years a Citizen of the United States and who shall not, when elected, 

be an Inhabitant of that State for which he shall be chosen. 

The Vice President of the United States shall be President of the Senate, but shall 
have no Vote, unless they be equally divided. 

The Senate shall chuse their other Officers, and also a President pro tempore, in the 
Absence ofthe Vice President, or when he shall exercise the Office of President of 

the United States. 

The Senate shall have the sole Power to try all Impeachments. When sitting for that 
Purpose, they shall be on Oath or Affirmation. When the President of the United 
States is tried, the Chief Justice shall preside: And no Person shall be convicted 

without the Concurrence of two thirds of the Members present. 

Judgment in Cases ofImpeachment shall not extend further than to removal from 
Office, and disqualification to hold and enjoy any Office of Honor, Trust or Profit 

under the United States: but the Party convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and Punishment, according to Law. 

Section 4. The Times, Places and Manner of holding Elections for Senators and 
Representatives, shall be prescribed in each State by the Legislature thereof; but the 
Congress may at any time by Law make or alter such Regulations, except as to the 

Places of chusing Senators. 
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The Congress shall assemble at least once in every Year, and such Meeting shall be on the first Monday 
in December, unless they shall by Law appoint a different Day. 

Section 5. Each House shall be the Judge ofthe Elections, Returns and Qualifications of its own 
Members, and a Majority of each shall constitute a Quorum to do Business; but a smaller Number may 
adjourn from day to day, and may be authorized to compel the Attendance of absent Members, in such 

Manner, and under such Penalties as each House may provide. 

Each House may determine the Rules of its Proceedings, punish its Members for disorderly Behaviour, 
and, with the Concurrence of two thirds, expel a Member. 

Each House shall keep a Journal of its Proceedings, and from time to time publish the same, excepting 
such Parts as may in their Judgment require Secrecy; and the Yeas and Nays of the Members of either 

House on any question shall, at the Desire of one fifth of those Present, be entered on the Journal. 
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Neither House, during the Session of Congress, shall, without the Consent of the other, adjourn for more 
than three days, nor to any other Place than that in which the two Houses shall be sitting. 

Section 6. The Senators and Representatives shall receive a Compensation for their Services, to be 
ascertained by Law, and paid out of the Treasury ofthe United States. They shall in all Cases, except 

Treason, Felony and Breach of the Peace, be privileged from Arrest during their Attendance at the 
Session of their respective Houses, and in going to and returning from the same; and for any Speech or 

Debate in either House, they shall not be questioned in any other Place. 

No Senator or Representative shall, during the Time for which he was elected, be appointed to any civil 
Office under the Authority of the United States, which shall have been created, or the Emoluments 

whereof shall have been encreased during such time: and no Person holding any Office under the United 
States, shall be a Member of either House during his Continuance in Office. 

Section 7. All Bills for raising Revenue shall originate in the House of Representatives; but the Senate 
may propose or concur with Amendments as on other Bills. 

Every Bill which shall have passed the House of Representatives and the Senate, shall, before it become 
a Law, be presented to the President ofthe United States; ifhe approve he shall sign it, but if not he 

shall return it, with his Objections to that House in which it shall have originated, who shall enter the 
Objections at large on their Journal, and proceed to reconsider it. If after such Reconsideration two 

thirds of that House shall agree to pass the Bill, it shall be sent, together with the Objections, to the other 
House, by which it shall likewise be reconsidered, and if approved by two thirds of that House, it shall 
become a Law. But in all such Cases the Votes of both Houses shall be determined by Yeas and Nays, 

and the Names of the Persons voting for and against the Bill shall be entered on the Journal of each 
House respectively. If any Bill shall not be returned by the President within ten Days (Sundays 

excepted) after it shall have been presented to him, the Same shall be a Law, in like Manner as ifhe had 
signed it, unless the Congress by their Adjournment prevent its Return, in which Case it shall not be a 

Law. 

Every Order, Resolution, or Vote to which the Concurrence of the Senate and House of Representatives 
may be necessary (except on a question of Adjournment) shall be presented to the President of the 

United States; and before the Same shall take Effect, shall be approved by him, or being disapproved by 
him, shall be repassed by two thirds ofthe Senate and House of Representatives, according to the Rules 

and Limitations prescribed in the Case of a Bill. 

Section 8. The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay 
the Debts and provide for the common Defence and general Welfare of the United States; but all Duties, 

Imposts and Excises shall be uniform throughout the United States; 

To borrow Money on the credit ofthe United States; 

To regulate Commerce with foreign Nations, and among the several States, and with the Indian Tribes; 

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies 
throughout the United States; 

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights and 
Measures; 
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To provide for the Punishment of counterfeiting the Securities and current Coin of the United States; 

To establish Post Offices and post Roads; 

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and Discoveries; 

To constitute Tribunals inferior to the supreme Court; 

To define and punish Piracies and Felonies committed on the high Seas, and Offences against the Law 
of Nations; 

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land 
and Water; 

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer Ternl than 
two Years; 

To provide and maintain a Navy; 

To make Rules for the Government and Regulation of the land and naval Forces; 

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections and 
repel Invasions; 

To provide for organizing, anning, and disciplining, the Militia, and for governing such Part of them as 
may be employed in the Service of the United States, reserving to the States respectively, the 

Appointment of the Officers, and the Authority of training the Militia according to the discipline 
prescribed by Congress; 

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten Miles 
square) as may, by Cession of particular States, and the Acceptance of Congress, become the Seat of the 

Government of the United States, and to exercise like Authority over all Places purchased by the 
Consent ofthe Legislature of the State in which the Same shall be, for the Erection of Forts, Magazines, 

Arsenals, dock-Yards, and other needful Buildings;--And 

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitution in the Government of the United States, or in 

any Department or Officer thereof. 

Section 9. The Migration or Importation of such Persons as any ofthe States now existing shall think 
proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight hundred 
and eight, but a Tax or duty may be imposed on such Importation, not exceeding ten dollars for each 

Person. 

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of Rebellion 
or Invasion the public Safety may require it. 

No Bill of Attainder or ex post facto Law shall be passed. 
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No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or Enumeration 
herein before directed to be taken. 

No Tax or Duty shall be laid on Articles exported from any State. 

No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one State over 
those of another: nor shall Vessels bound to, or from, one State, be obliged to enter, clear or pay Duties 

in another. 

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by Law; and a 
regular Statement and Account of Receipts and Expenditures of all public Money shaH be published 

from time to time. 

No Title of Nobility shall be granted by the United States: And no Person holding any Office of Profit or 
Trust under them, shall, without the Consent of the Congress, accept of any present, Emolument, Office, 

or Title, of any kind whatever, from any King, Prince, or foreign State. 

Section 10. No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and 
Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender in 

Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the Obligation of 
Contracts, or grant any Title of Nobility. 

No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports or Exports, 
except what may be absolutely necessary for executing it's inspection Laws: and the net Produce of all 
Duties and Imposts, laid by any State on Imports or Exports, shall be for the Use of the Treasury of the 

United States; and all such Laws shall be subject to the Revision and Controul of the Congress. 

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or Ships of 
War in time of Peace, enter into any Agreement or Compact with another State, or with a foreign Power, 

or engage in War, unless actually invaded, or in such imminent Danger as will not admit of delay. 

Article II 

Section 1. The executive Power shall be vested in a President of the United States of America. He shall 
hold his Office during the Term of four Years, and, together with the Vice President, chosen for the 

same Term, be elected, as follows: 

Each State shall appoint, in such Manner as the Legislature thereof may direct, a Number of Electors, 
equal to the whole Number of Senators and Representatives to which the State may be entitled in the 
Congress: but no Senator or Representative, or Person holding an Office of Trust or Profit under the 

United States, shall be appointed an Elector. 

The Electors shall meet in their respective States, and vote by Ballot for two Persons, of whom one at 
least shall not be an Inhabitant of the same State with themselves. And they shall make a List of all the 

Persons voted for, and ofthe Number of Votes for each; which List they shall sign and certify, and 
transmit sealed to the Seat ofthe Government ofthe United States, directed to the President of the 

Senate. The President ofthe Senate shall, in the Presence of the Senate and House of Representatives, 
open all the Certificates, and the Votes shall then be counted. The Person having the greatest Number of 
Votes shall be the President, if such Number be a Majority of the whole Number of Electors appointed; 

and ifthere be more than one who have such Majority, and have an equal Number of Votes, then the 
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House of Representatives shall immediately chuse by Ballot one of them for President; and if no Person 
have a Majority, then from the five highest on the List the said House shall in like Manner chuse the 

President. But in chusing the President, the Votes shall be taken by States, the Representation from each 
State having one Vote; A quorum for this Purpose shall consist of a Member or Members from two 

thirds of the States, and a Majority of all the States shall be necessary to a Choice. In every Case, after 
the Choice of the President, the Person having the greatest Number of Votes of the Electors shall be the 

Vice President. But ifthere should remain two or more who have equal Votes, the Senate shall chuse 
from them by Ballot the Vice President. 

The Congress may determine the Time of chusing the Electors, and the Day on which they shall give 
their Votes; which Day shall be the same throughout the United States. 

No Person except a natural born Citizen, or a Citizen of the United States, at the time of the Adoption of 
this Constitution, shall be eligible to the Office of President; neither shall any Person be eligible to that 
Office who shall not have attained to the Age of thirty five Years, and been fourteen Years a Resident 

within the United States. 

In Case of the Removal of the President from Office, or of his Death, Resignation, or Inability to 
discharge the Powers and Duties of the said Office, the Same shall devolve on the Vice President, and 

the Congress may by Law provide for the Case of Removal, Death, Resignation or Inability, both of the 
President and V ice President, declaring what Officer shall then act as President, and such Officer shall 

act accordingly, until the Disability be removed, or a President shall be elected. 

The President shall, at stated Times, receive for his Services, a Compensation, which shall neither be 
encreased nor diminished during the Period for which he shall have been elected, and he shall not 

receive within that Period any other Emolument from the United States, or any of them. 

Before he enter on the Execution of his Office, he shall take the following Oath or Affirmation:--"I do 
solemnly swear (or affirm) that I will faithfully execute the Office of President of the United States, and 

will to the best of my Ability, preserve, protect and defend the Constitution of the United States." 

Section 2. The President shall be Commander in Chief of the Army and Navy of the United States, and 
of the Militia of the several States, when called into the actual Service of the United States; he may 

require the Opinion, in writing, of the principal Officer in each of the executive Departments, upon any 
Subject relating to the Duties of their respective Offices, and he shall have Power to grant Reprieves and 

Pardons for Offences against the United States, except in Cases ofImpeachment. 

He shall have Power, by and with the Advice and Consent of the Senate, to make Treaties, provided two 
thirds of the Senators present concur; and he shall nominate, and by and with the Advice and Consent of 

the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the supreme 
Court, and all other Officers of the United States, whose Appointments are not herein otherwise 

provided for, and which shall be established by Law: but the Congress may by Law vest the 
Appointment of such inferior Officers, as they think proper, in the President alone, in the Courts of Law, 

or in the Heads of Departments. 

The President shall have Power to fill up all Vacancies that may happen during the Recess of the Senate, 
by granting Commissions which shall expire at the End of their next Session. 

Section 3. He shall from time to time give to the Congress Information of the State of the Union, and 
recommend to their Consideration such Measures as he shall judge necessary and expedient; he may, on 
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extraordinary Occasions, convene both Houses, or either of them, and in Case of Disagreement between 
them, with Respect to the Time of Adjournment, he may adjourn them to such Time as he shall think 
proper; he shall receive Ambassadors and other public Ministers; he shall take Care that the Laws be 

faithfully executed, and shall Commission all the Officers of the United States. 

Section 4. The President, Vice President and all civil Officers of the United States, shall be removed 
from Office on Impeachment for, and Conviction of, Treason, Bribery, or other high Crimes and 

Misdemeanors. 

Article III 

Section 1. The judicial Power of the United States, shall be vested in one supreme Court, and in such 
inferior Courts as the Congress may from time to time ordain and establish. The Judges, both of the 

supreme and inferior Courts, shall hold their Offices during good Behaviour, and shall, at stated Times, 
receive for their Services, a Compensation, which shall not be diminished during their Continuance in 

Office. 

Section 2. The judicial Power shall extend to all Cases, in Law and Equity, arising under this 
Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their 
Authority;--to all Cases affecting Ambassadors, other public Ministers and Consuls;--to all Cases of 

admiralty and maritime Jurisdiction;--to Controversies to which the United States shall be a Party;--to 
Controversies between two or more States;--between a State and Citizens of another State;--between 

Citizens of different States;--between Citizens of the same State claiming Lands under Grants of 
different States, and between a State, or the Citizens thereof, and foreign States, Citizens or Subjects. 

In all Cases affecting Ambassadors, other public Ministers and Consuls, and those in which a State shall 
be Party, the supreme Court shall have original Jurisdiction. In all the other Cases before mentioned, the 

supreme Court shall have appellate Jurisdiction, both as to Law and Fact, with such Exceptions, and 
under such Regulations as the Congress shall make. 

The Trial of all Crimes, except in Cases ofImpeachment, shall be by Jury; and such Trial shall be held 
in the State where the said Crimes shall have been committed; but when not committed within any State, 

the Trial shall be at such Place or Places as the Congress may by Law have directed. 

Section 3. Treason against the United States, shall consist only in levying War against them, or in 
adhering to their Enemies, giving them Aid and Comfort. No Person shall be convicted of Treason 
unless on the Testimony of two Witnesses to the same overt Act, or on Confession in open Court. 

The Congress shall have Power to declare the Punishment of Treason, but no Attainder of Treason shall 
work Corruption of Blood, or Forfeiture except during the Life of the Person attainted. 

Article IV 

Section 1. Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial 
Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in which 

such Acts, Records, and Proceedings shall be proved, and the Effect thereof. 

Section 2. The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the 
several States. 
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A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, and be 
found in another State, shall on Demand of the executive Authority of the State from which he fled, be 

delivered up, to be removed to the State having Jurisdiction of the Crime. 

No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, shall, 
in Consequence of any Law or Regulation therein, be discharged from such Service or Labour, but shall 

be delivered up on Claim of the Party to whom such Service or Labour may be due. 

Section 3. New States may be admitted by the Congress into this Union; but no new States shall be 
formed or erected within the Jurisdiction of any other State; nor any State be formed by the Junction of 

two or more States, or Parts of States, without the Consent of the Legislatures of the States concerned as 
well as ofthe Congress. 

The Congress shall have Power to dispose of and make all needful Rules and Regulations respecting the 
Territory or other Property belonging to the United States; and nothing in this Constitution shall be so 

construed as to Prejudice any Claims of the United States, or of any particular State. 

Section 4. The United States shall guarantee to every State in this Union a Republican Form of 
Government, and shall protect each of them against Invasion; and on Application of the Legislature, or 

of the Executive (when the Legislature cannot be convened) against domestic Violence. 

Article V 

The Congress, whenever two thirds of both Houses shal1 deem it necessary, shall propose Amendments 
to this Constitution, or, on the Application of the Legislatures of two thirds of the several States, shall 
call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and 
Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths of the several 
States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may be 

proposed by the Congress; Provided that no Amendment which may be made prior to the Year One 
thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth 

Section of the first Article; and that no State, without its Consent, shall be deprived of its equal Suffrage 
in the Senate. 

Article VI 

All Debts contracted and Engagements entered into, before the Adoption of this Constitution, shall be as 
valid against the United States under this Constitution, as under the Confederation. 

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the Authority ofthe United States, shall be the supreme 

Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwith-standing. 

The Senators and Representatives before mentioned, and the Members of the several State Legislatures, 
and all executive and judicial Officers, both of the United States and of the several States, shall be bound 

by Oath or Affirmation, to support this Constitution; but no religious Test shall ever be required as a 
Qualification to any Office or public Trust under the United States. 

Article VII 
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The Ratification of the Conventions of nine States, shall be sufficient for the Establishment of this 
Constitution between the States so ratifying the Same. 

Done in Convention by the Unanimous Consent of the States present the Seventeenth Day of September 
in the Year of our Lord one thousand seven hundred and Eighty seven and of the Independence of the 

United States of America the Twelfth 

]n witness whereof We have hereunto subscribed our Names, 

George Washington--President and deputy from Virginia 

New Hampshire: John Langdon, Nicholas Gilman 

Massachusetts: Nathaniel Gorham, Rufus King 

Connecticut: William Samuel Johnson, Roger Shern1an 

New York: Alexander Hamilton 

New Jersey: William Livingston, David Brearly, William Paterson, Jonathan Dayton 

Pennsylvania: Benjamin Franklin, Thomas Mifflin, Robert Morris, George Clymer, Thomas FitzSimons, 
Jared Ingersoll, James Wilson, Gouverneur Morris 

Delaware: George Read, Gunning Bedford, Jr., John Dickinson, Richard Bassett, Jacob Broom 

Maryland: James McHenry, Daniel of Saint Thomas Jenifer, Daniel Carroll 

Virginia: John Blair, James Madison, Jr. 

North Carolina: William Blount, Richard Dobbs Spaight, Hugh Williamson 

South Carolina: John Rutledge, Charles Cotesworth Pinckney, Charles Pinckney, Pierce Butler 

Georgia: William Few, Abraham Baldwin 

Source: The Pennsylvania Packet, September 19, 1787 
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TIlE BILL OF RIGHTS 

Here is the complete text of the original twelve amendments to the U.S. Constitution. 

*** 

Article I 

After the first enumeration required by the first article of the Constitution, there shall be one representative for 
every thirty thousand, until the number shall amount to one hundred, after which the proportion shall be so 

regulated by Congress, that there shall be not less than one hundred representatives, nor less than one 
representative for every forty thousand persons, until the number of representatives shall amount to two hundred; 

after which the proportion shall be so regulated by Congress, that there shall be not less than two hundred 
representatives, nor more than one representative for every fifty thousand persons. 

Article II 

No law varying the compensation for the services of the Senators and Representatives, shall take effect, until an 
election of Representatives shall have intervened. 

Article III 

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition 

the Government for a redress of grievances. 

Article IV 

A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear 
Arms, shall not be infringed. 

Article V 

No Soldier shall, in time of peace be quartered in any house, without the consent of the Owner, nor in time of 
war, but in a manner to be prescribed by law. 

Article VI 

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches 
and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or 

affirmation, and particularly describing the place to be searched, and the persons or things to be seized. 

Article VII 

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or 
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in actual 
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service in time of War or public danger; nor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, liberty, or property, without due process of 

law; nor shall private property be taken for public use, without just compensation. 

Article VIII 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by 
an impartial jury of the State and district wherein the crime shall have been committed, 
which district shall have been previously ascertained by law, and to be informed of the 

nature and cause of the accusation; to be confronted with the witnesses against him; to have 
compulsory process for obtaining witnesses in his favor, and to have the Assistance of 

Counsel for his defence. 

Article IX 

In Suits at common law, where the value in controversy shall exceed twenty dollars, the right 
of trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise re-examined 

in any Court of the United States, than according to the rules of the common law. 

Article X 

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual 
punishments inflicted. 

Article XI 

The enumeration in the Constitution, of certain rights, shall not be construed to deny or 
disparage others retained by the people. 

Article XII 

The powers not delegated to the United States by the Constitution, nor prohibited by it to the 
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Th~ Left Wing Manifesto 
T HE world is in crisis. Capitalism, the 

prevailing system of society, is in pro
cess of disintegration and coJlap'se. Out of its 
vitals is· developing a new social order, the 
system .of Communist Socialism; and the 
struggle between this new social. order an.d tIle 
old is now the fundamental problem of mter
natipnal politics. 

The predatory "war for democracy" domi
nated the world .. But now it is the revolution
ary proletariat in action that dominates, con
quering power in some.nations, mobilizing to 
ccnquer power in others, and calling upon the 
proletariat of all nations to prepare for the 
final struggle against Capitalism. 

But Socialism itself Is in crisis. Events are 
revolutionizing Capitalism alld S oejalism-an 
indication that this is the historic epoch of the 
proletarian revolution. Imperialism is the 
final. stage of Capitalism; and. Imperialism 
means sterner reaction and new wars of con
quest-unless the revolutionary proletariat acts. 
for Socialism. Capitalism cannot reform itself; 
it cannot be reformed. Humanity can be saved 
from its last excesses only by the Communist 
Revolution. There can now be only the· So
cialism 'which is one in. temper and "purpose 
with the proletarian revolutionary ·struggle. 
There can be only the Socialism which unites 
the iproletariat of the whole 'world in .the 
general struggle against the· desperately de
structive Imperialisms -'-. the I!1lp~rialisms 
which array themselves as a SIngle force 
against the onsweeping proletarian revolu
tion. 

THE WAR ANn I}dPERlALls}d. 
The prevailing conditions, in the world of 

Capitalism and of Socialism, are a direct prod· 
\lct of the war; and the war was itself a direct 
product of Imperialism. 

Industrial dev.elopment under the profit sys
tem of Capitalism is based upon the accumula
tion of capital, which depends upon the ex
propriatiOn of values produced by the workers. 
This accumulation 01 capital promotes, and is 
itself promoted by, the concentration of in· 
dustry. The competitive struggle compels each 
capita.list to secure the most efficient means 
of production, or a group of capitalists to com
bine their capital in order to ·produce more 
efficiently. This process of concentration of 
industry and the accumulation of capital, while 
a product of competition, ultimately denies and 
ends competitipn. The concentration of indus
try and of~pital develops monopoly. 

Monopoly expresses itself through dicta
torial control exercised by finance-capital ·over 
industry; and finance-capital unifies Capitalism 
for world-exploitation. Under Imperialism, 
the banks, whose control is centra.lized in a 
clique of financial magnates, dominate' the 
whole of industry directiy, purely upon the 
basis of investment exploitatIon, and not for 
purposes of social production. The concentra
tion of industry implies that, to a large extent, 
iudustry within the nation has reached its ma
turity, is unable to absorb all the surplus
capital that comes from the profits of industry. 
Capitalism, accordingly, must find means out
side the natiiori ior the absorption of this 
surplus. The. older export trade was dominated 
by the export of consumable goods. American 
exports, particularly, except for the war period, 
have been largely of cotton, foodstuffs, and 
raw materials. Under the conditions of -Im
perialism it is capitol which is e}lported, as 
by the use of concessions in backward territory 
to build railroads, or to start native ia.ctories, 
~s in India, or to develop oil·llelds: as in Mex
i~o. This means an export of locomotives. 

I.rued on Authority of th.e ConfKr_ 
by 1M National OO'UflciJ o.rehe Loft Wi>tg 

upon production. The answer of Capitalism is 
war; th'e answer of the proletariat is the So
cial Revolution and Socialism. 

THE CoLLAPSE OF THE INTERNATIONAL. 
heavy machinery, in short, predominantly a 
trade in iron goods. This export of capital, In 1912, at· the time of the first Balkan war, 
together with the struggle to monopolize the Europe was on the verge of a ~eneral im
world's sources of raw materials and. to con_perialistic war. A Socialist International Cong
trol undeveloped territory, produces. Imperial- TesS was convened at Basle to act on the im
ism. pel)ding crisis. The resolution adopted slig-

A fully developed capitalist nation is cotn- matleed tM commg War as imperialistic and 
pelled to accept Imperialism. Each nation os ~tniustjfiable on anyprltte::t of national in
seeks markets for the absorption of its sur-. terest. The Basle resolution declared: 
plus capital. Undcvelop¢d territory; possessing 1. Thai: the war would create an econvmic 
sources of raw material, th"e industrial develop.. and political crisis; 2. That the workers 
ment of which will require the investment of woul\l look upon participation in the war as 
capitaf and the purchase of machinery, be- a crime. which would arouse "indignation and 
comes the objective of capjtalistic competition revulsion" among the masses; 3. That the 
between the imperialistic nations, crisis al)d the psYchololPcal condition of the 

Capitalism, in the epoch· of Imperialism, workers would create a SItuation that Socialists 
comes to rely for its "prosperity~' and suprem- should. use ~'to rouse the masses and hasten 
acy upon the exploitation and enslaverrtent of the downIaU·of Capitalism" ; 4. That the gov
colonial peoples, either in colonies, "spheres of ernments"fear'a proletarian revolution" and 
influence," "protectorates/' or "mandatories,". shouldl"emember the Paris Commune and the 
-savagely oppressing hundreds of millions of revolution in Russia in 1905, that is, a ,=ivii 
subject peoples in order to assure high pront war. 
and interest rates for II few million people' in The Basle reSolution indicted the coming 
the favored nations. war· as imperialistic, a war necessarily to be 

Tliis struggle for undeveloped territory, raw opposed by Socialism, which should use the 
materials, and inves.tment markets, is carried opportunity of war .to wage the revolutionary 
on "peacefulty" between groups of internatio- stru~gle against Capitalism. The policy of 
nal finance-capital by means of "agreements," Soc'alism was comprised in the stru~gle to 
and between the nations by means of diplo- transform the imperialistic war into a civil war 
macy; but a crisis comes, the competition be·. c.r the oppresseci a::t,drist the oppressor" anJ 
comes irreconcilable, antagonisms cannot De . .for Socialism. . 
solved peacefully, and the natiOns resort to The war th;!.t came in 1914 was the same 
war. imperialistic war that might have com:: m 

The antagonisms between the European na- 1912, or at the time of the Agadir crisis But. 
tions were antagonisms. as to who should con- upon· the declaration of war, the do,,~in<ln: 
trol undeveloped territory, sources of raw ma- Socialism, tOKtr~y.to the Basle reJo/"tion. ac
terials, and the investment markets of the ,eptd alld iustfiied the war. 
world. The inevitable consequence ·was war; Great demonstratiuns were held. The govern
The issue being world power, other nations, in- ments and war were denounced. But, j:nme
eluding the United States, were dragged in. diately upon. the declaration of war, there W~ 
The United States, while having no direct ter-. a change of front. The war credits were vc.te<t 
ritorial interests in the war, was vitally con- by Socialists in the parliaments. The domi
cerned since the issue was world power; and nant Socialism fawred the war; a small mino.
its Capitalism, having attained a position of ity adopted a policy of.petty bourgeois !,:lcif
financial world pOWer, had a direct imperial- ism; and only the Left Wing groups adhered 
istic interest at stake. . to the policy of revolutionary Socialism. 

The imperialistic character of the war is It was not a.lone a problem of preventing the 
climaxed by an imperialistic peace-a peace Viar. The fact that Socialism could not pre
that strikes directly at the peace and liberty of vent the war, was not a justification for <lC' 

the world) which organiz:es the great imj}erial- cepting .and idealizing the war. Nor was it a 
istic powers into a sort. of "trust of nations," problem of immediate revolution. The Bao;le 
among whom the world is divided financially Manifesto simply required opposition to the 
and territorially. The League of Nations is war and the light to develop out of its circunl
simply the screen for this division of the world, stances the revolutionary struggle of the pro
an instrument for joint domination of the letariat against the war and capitalism. 
world by a particular group of Imperialism. The dominant Socialism. in accepting and 

While this division of the world solves, for justifying the war, abandoned the class strug
the moment, the problems of power that pro- gle and betrayed Socialism. The class stT'lg
duced the war, the solution is temporary, since gle. is the heart of Socialism. Without strict 
the Imperialism of one nation can prosper confonnity to the class struggle, in its revolt. 
only by limiting the economic opportunity of tionary impliliations, Socialism becomes either 
another nation. New problems of power must sheer Utopianism, or a method of reaction. 
necessarily arise, producing new antagonisms, But the dominant Socialism accepted "civil 
new Wars of agression and conquest-unless peace," the "unity of all the classes and par
the revolutionary proletariat conquers in the ltes" in order to wage successfully the im
slruggJe for Socialism. peria]istic. war. The dominant Socialism utlited 

The <concentration of industry produces with the governments against Socialism and 
monopoly, and monopoly produces Imperial- the proletariat. . 
ism. In Imperialism there is implied the ~o,iol- the class struggle comes to a elimax during 
i~atio1< of industry, the material basis of S oeiol- war. National struggles are a form of expres
ism. Production moreover, becomes interna- sion of the class struggle, whether they are 
tional; and the limits of the nation, of national revolutionary wars for liberation or imperial
production, become a fetter upon the forces istic wars for spoilation. It is precisely during 
of production. The development of Capitalism a war that material conditions provide the 
produces world economic problems that break opportunity for waging the class struggle to a 
down the old order. The forces of production concttlsion for the conquest of power. The 
revolt against the fetters Capitalis!1\ impose~ \',c,r was a war for world-power-a wal" of 

\ 
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the capitalist class against the torking class, 
smc~ world-power mea~ power over the pro
letanat. 

But the dominant Socialism accepted the war 
as a war for democracy-as if democracy· un
der the' conditions of Imperialism is not di
rectly counter-revolutionary! It justified the 
war as ;1. war for national independence-as 
if Imperialism is not necessarily determined 
lIpon annihilating the independence of nations I 

,Nationalism, social-patriotism, and social
Imperialism determined the policy of the dOl'1i
nant Socialism, and not the proletarian class 
struggle and Socialism. The coming of Social
ism was made dependent upon .the predatory 
war and Jmperialjsm, lIpon the international 
proletariat cutting .eacb other's throats in .the 
struggles of the ruling class I 

The Second International on the whole 
merged in the opposed imperialistic' ranks. 
This collapse of the International was not an 
accident, nor simply an expression of the be
trayal by individuals. It was the inevitable 
consequence of the whole tendency and polk~ 
of the dominant ·Socialism as an organized 
movement. 

MODERATE SOCIALISM. 
The Socialism which develo~d as an or· 

gafllzeri movement :tfter the (;ollapse of the 
revolutionary First International was moder
ate, pett~· bourgeois Socialism; It· was n 'Sf)
ci:J.lism adapting itself 'to the cOIl'tition, of 
n~,ional developlllent, abandonin,; in prac'tice 
the militant idea of revolutiolli;inll' the old 
world. 

This moderate Socialism initl'lte:l tllC era of 
"conStructive" sodal reforms. [t acccpterl the 
bourgeois slate as the basis of its activity lind 
strengtkened that state. Its goal became "con_ 
structive .reforms" and cabinet portfolio~ 
the "co-operation of classes," the policy of 
openly or tacitly declaring that the coming of 
Socialism was the concern "of all the classes," 
instead of emphasizing the Marxian policy that 
the construction of the Socialist system is the 
task qf .the revolutionary proletariat alone. 
In accepting social-reformism, the "co-op
eration of classes," and the bourgeois 
parliamentary state as the basis of its 
action, moderate Socialism was prepared 
to share responsibility with the bourgeoisie in 
the control of the capitalist state, even to the 
extent of defendin~ the bourgeoisie against the 
working class and Its revolutionary mass move
ments. The counter-revolutionary tendency of 
the dominant Socialism finally reveals itself in 
open war against Socialism during the pro
letarian revolution, as in Russia, Germany and 
I\.ustria-Hungary. 

The dominant moderate' Socialism was ini
tiated by the formation of the Social-Demo
cratic Party in Germany. This party united 
em the hasis of the Gotha Program, in which 
fundame..tal revolutionary Socialism was aban
doned. It evaded completely tl)e task of the 
conquest of power, which Marx, in .his Criti
cism of tke CotM Progrotm,' characterized as 
follows: "Between the capitalistic society. and 
the communistic, lies the period bf the 
revolutionary transformll.tion of. the one into 
the other. This corresponds to a political 
transition period, in w hith the state cannot be 
anything else than the revolutionary dictator
ship of the proletariat." . 

Evading the actual problems of the revolu
tionary struggle, the dominant Socialism of 
the Second International developed into a 
peal:eful movement of organiZation, of trades 
union struggles, of co-operation with the mid
dle class, of legislation and bourgeois State 
Capitalism as means' of introducing Scicialiam. 

There was a 'joint move<nent that affected 
the thought and practice of Socialism; on the 
one hand, the organization of the skilled work
ers into trade unions, which 'secUTed c(rtain 
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concessions and became a semi-privileged 
caste; and, on'the other, the decay of the class 
of small' producers, crushed under the iron 
tread of the concentration of industry and the 
accumulation of capitaL As one moved up
ward, and the other downward, they met, 
formed a juncture, and united fa use the state 
to improve their conditions. The dominant 
Socialism expressed this unity, developing a 
policy of legislative reforms and State Capital
ism, making the revolutionary c'ass struggle a 
parliamentary process. < 

This development meant, obviously, tne 
abandonment of fundamental Socialism. It 
meant working on the basis of the bOllre:eois 
parliamentary state, instead of the stnlggle to 
destroy that state ; it meant the "co-operation 
of classes" for State Capitalism; instead of 
the uncompromising proletarian struggle for 
Socialism. Government ownership, the ob
jective of the middle class, was the policv of 
moderate Socialism. Instead of the revolu
tionary theory of the necessity of con(luering 
Capitalism, the official theory and practice was 
now that of modifying Capitalism, of a gradual 
peaceful "growing into" Socialism by means 
of legislative reforms. In the words of Jean 
Jaures: "we shall carry on OUr reform work 
to a complete transformation of the existing 
order." , 

But Imperialism exposed the final futilitv of 
this policy. Imperialism unites the non-pro
letarian classes, by means of State Capitalism, 
for international conquest and spoiiation. The 
small capitalists, middle class and the aristoc
racy of .labor, which previously acted against 
concentrated industry, now compromise and 
unite with concentrated industry and finance
capital in Imperialism. The small capitalists 
accept the domination of finance-capital. lie
Ing allowed to participate in the adventures 
and the fabulous prGfits of Imperialism, upon 
which now depends the whole of trade and 
industry ; the middle class invests in monopo
listic enterprises, an income class whose in
come depends upon finance-capital, its mem· 
bers securing "positions of superintendence," 
its technicians and intellectuals being exported 
to undeveloped lands in process of devdop
ment; while the workers of the privileged 
unions are assured steady employment and 
comparatively high wages through the profits 
that come from the savage exploitation of 
colonial peoples. All these non-proletarian SO
cial groups accept Imperialism, their "liberal 
and progressive" ideas becoming. factors in 
the promotion of Imperialism, manufacturing 
the democratic ideology of Imperialism with 
which to seduce the maSses. Imperialism re
quires the centralized state, capable of uniting 
all the forces of capital, of unifying the indus
trial process through state control and regula
tion, of maintaining "class peace." of mobil
izing the whole national power in the strug
gles of Imperialism. Statl! Capitalism is tke 
form af u.'pression of [mreria1ism,-precisely 
that State Cal?italism promoted by moderate, 
petty bourgeOIs Socialism. What the parlia
mentary policy of the dominant moderate So
cialism accomplished was to buttress the capi
talist state, to promote State Capitalism,-to 
strengthen Imperialism 1 

The dominant Socialism was part and parcel 
of the national liberal movement,-but this 
movement, under the compulsion of events, 
merged in Imperialism. The dominant So
cialism . accepted capitalistic democracy as the 
basis for the realization of Socialism,-but 
this democracy merges in Imperialism. The 
world war was waged by means of this de
mocracy. The dominant Socialism based itself 
upon the middle class and the aristocracy of 
labor,-but these have compromised with 'Im
perialism, being bribed by a "share" in the 
spoils of Imperialism. Upon the declaration 
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of war, accordingly, tl:e dominant moderate 
Socialism accepted the war and united with the 
imperialistic state. 

Upon t~e advettt. of Imperialism, Capitalism 
~:ged mto a new epdch,-an epoch re
q\t~rmg new. and 'Pore &.;ressive proletarian 
tatu:s. Tactical' dIfferences in the Socialist 
movement almost immediately ca;ne to a head. 
The concen.tration of industry, together with 
th; ~!!bsel'V,ency of parliaments to the imperi
allStl~ mandates and the transfer of thetr vital 
functIons to the executive organ of govern
ment, developed the concept of industrial 
unioni$m in the United States and the . con
cep~ .of mass act~on in Europe. The struggle 
agamst the dommant moderate Socialism be
c.ame a st:uggle a~ainst its perversion of par
hamentansm, agamst its conception of the 
stat.e. against its alliance with non-proletarian 
SOCIal groups, and against its acceptance of 
State Capitalism. . Imperialism made inanc!ac 
tory a reconstructIon of the Socialist move
ment, the formulation of a practice in accord 
with its r~olutionary fundamentals. But the 
representatives of moderate Socialism refused 
to Droaden their tactics, to adapt themselves to 
the new conditions. The consequence was a 
miserable collapse under the test of the war 
and .th;: proletarian revolution,-the betrayal of 
S?clailsm and the proletariat. 

Tn'E PROLETARIAN REvOLUTION. 
The dominant Socialism justified it!! accept

ance of the war on the plea that a revolution 
did not materialize, that the masses abandoned 
Socialism. 

This was conscious subterfuge. When the 
ecof!omie and political crisis did develop p0-
tential revolutionary 'action in the proletariat. 
the dominant Socialism immediately assumed 
an a!titude against the Revolution. The pro
letarIat was urged not to make a revolution. 
Th;: dominant Socialism united· with the capi
tahst governments to 'prevent a revolution. 

The Russian Revolution was the first act of 
the prol~tariat against the war and Imperialism. 
But whIle the masses made the Revolution in 
Russia, the bourgeoisie usurped power and or
ganized the regulation. bourgeois-parliamentary 
republic. This was the first stage of the Revo
lution. Against this bourgeois republic organ
ized the forces of the proletarian Revolution. 
Moderate Socialism in Russia, represented by 
the Mensheviki and the Social-Revolutionists, 
acted against the proletarian revolution: It 
united with the Cadets, the party· of bourgeois 
Im~rialism, in a coalition government of bour-

,geQls democracy. It placed its faith in the 
war "again1St German militarism," in national 
ideals, in parliamenetary democracy and the' 
"co-operation of classes." 

But the proletariat, urging on the pOorer 
peasantry, conquered power. It accomplished 
a pr~letari.an revolution by means of the Bol
sheVIk pobcy of "all power to the Soviets;"
organizin~ the new transitional.state of pro
letarian dIctatorship. Moderate Socialism, even 
after its theory that a proletarian revolution 
was impossibkhad been shattered bilife itself. 
acted against the proletatian revolution and 
mobilized the counter-revolutionary forces 
against the Soviet Republic.-assisted by the 
moderate Socialism of Germany and the Allies. 

Apologists maintained that the attitude of 
moderate Socialism in Russia was determined 
not by a fundamental policy, but· by its con
ccptionthat, Russia not being a fully developed 
capitalist country, it was premature to make a 
proletarian revolution and historically. imtlOS--
sible to realize Socialism. . 

This was a typical nationalistic attitude, since 
the proletarian r.evolution in Russia could not 
persist as a national revolution, but was com
pelled by its very conditions to struggle for the 

(Continued on Page 8) 
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(Continued from Page 7) 
international revolution of the prc:l/etariat, the 
war having initiated the epoch of the proletad
an revolution. 

The revolution in Germany decided the con
travers)". The first revolution was made by 
the masses, against the protests of the domi· 
nant moderate Socialism, represented by the 
~cial-Democratic.Party. As in Russia, the 
first stage of the Revolution realized a bour
gois parliamentary republic, with power in 
.the hands 'Of the Social.:Democratk Party, 
Against this bourgeois republic organized a 
new revolution. the proletarian revolution di
ncred by the Sparta can-Communists. AJJd. 
. predsely as in Russia, the dominant moderate 
SOcWlism opposed 1M proletarian. revolution, 
opposed all power to the Soviets, accepted par
liamentary democracy and repUdiated pro:e
tar ian dictatorship. 

The issue ill Germany could not be obscured. 
Germany was a fully developed industrial na
tion its economic conditions mature for the 
intr~uction of Socialism. In spite of dissimil
ar economic conditions in Germany and Rus-, 
sia the dominant moderate Socialism pursued 
a ;imilar counter-revolutionary policy} an~ re;
volutionary Socialism a common pohcy, mdl
cating the international character of revoltl-
tionary proletarian tactics. , 

There is, accordingly, a c:ll'I,!mon pol~cy th~t 
characterizes moderate Soclahsm, and that I~ 
its concepliDH of the stale . . Moderate ~ocial
ism affirms that the bourgeOIs, democratic par
liamentary state is the necessary basis ~or the 
inU"oductiOn of Socialism; accordingly, It con
ceived the task of the revolution, in Germany 
and Russia, to be the construction ?f th~ 
democratic parliamenta.ry s!at.e, after wh.lch ~he 
process of introducing Soc1ahsm by leglslatll-:e 
reform measures c'ould be initiated. Out of th.IS 
conception of the state developed the .co~lTIter
revoiutionary policy of. moderate SO~lal1sm., 

Revolutionary Sociahsm, on the contrary, in
sists that the democratic parliam::ntary. state 
can> never be the basis for the introductlon of 
Socialism; that it is necessary to destroy ~e 
parliamentary state, and constt;'lct a, new st :te 
of the organized pro~u~ers, whIch will depr~ve. 
the bourgeoisie of po!ttlcal power, and funetlOn 
as a revolutionary. dictatorship of the prole-
tariat. ' ., h 

The proletarian revolution In acu.o~. as. ~n
elusively proven ~at meder~te ~octa.lsnl IS ,m
capable of realiZing the. o~)ecbves ~f Social
ism. Revolutionary Soclalis,m alone IS c:,-p:,-ble 
of mobilizing the proletanat for Soclahsm, 
for the conquest of the power of ,the stare, by 
means of revolutionary mass action and pro· 
letarian dictatorship. 

AMERICAN SOCIA!..lSM. 

The upsurge of revolutionary Socia!i~m in 
the American Socialist Party, e;q>ressed In the 
Left vYing. is not a.pr.educt Simply of Euro
pean conditions. It IS, In a fundamental se,nse. 
the product of the experience of the Amencan 
movement-the Left Wing tendency in th.e 
Party having been invigorated by the experi
ence of the proletarian revoluti0!1s. in Europe, 

The dominant moderate Soclahsm of the 
International was equally the Socialism of the 
American Socialist Party, .. . 
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investors, the professions,-in short. the of
ficial Socialist Party actually depended upon 
the petite bDurgeoisie for the realization of 
Socialism. 

The concentration of industry in the United 
States I;radually eliminated the small produc
ers, which initiated the movement for govern
ment ownership of industry-and for other reo 
forms proposed to check the power of the ph!
tocracy; and this bourgeois policy was the ani· 
mating impu!se of the practise of the Socialist 
Party . 

This party, moreover, developed into an ex
llression 'of the unions of the aristocracy of 
!abor,-of the A. F. of L. The party refused 
to engage in the struggle against the reac
tionary unions, to organize a new labor movec 

ment of the militant proletariat. 
While the concentration of industry and 

social developments generally conservatized the 
skilled workers, it developed the typical pro
letariat of unskilled labor, massed in the basic 
industries. This 'proletariat, expropriated of 
all propertv; denied access to. the A. F. of L. 
'mions, re<i"uired a labor movement of its own. 
This impulse 'produced the concept of in
dustrial unionism, and the I. W. W. But the 
dominant moderate Socialism rejected indus
trial unionism and openly or covertly acted 
against the 1. W. W. 

Revolutionary industrial unionism, more· 
over, was a recognition of the ·fact that extra
parliamentary action was necessary to accom
plish the revolution, that the political state 
should be destroyed and a new pro:etarian state 
of the organized producers constructed in order 
to realize Socialism. But the Socialist Party 
not only repudiated the form of industrial 
unionism, it still more emphatically repudiated 
its revolutionary political implications, cling
ing to petty bourgeois parliamentarism and re-
formism. ' 

United with the aristocracy of labor and the 
middle class, the dominant Socialism in the 
Socialist Party necessarily developed all the 
evils of the dominant Socialism of Europe .. -
and, particularly, abandoning the immediate 
revolutionary task of reconstructing unionism, 
on the basis of which alone a militant mass 
Socialism could emerge. 

It stultified working class political action, 
by limiting political action to elections and par
ticipation in legislative reform activity. In 
every single case where the Socialist Party has 
elected public officials they have pursued a con
sistent petty bourgeois policy, abandoning 
Socialism. 

This was the official policy of the Party. Its 
representatives were petty bourgeois, moder
ate. hesitant. oblivious of the class struggle 
ill its fundamental political and industrial im
plications. But the compUlsion Of life itself 
drew more and more proletarian masses in the 
party, who required simply the oppommity to 
mitiate a revolutionary proletarian policy, 

The war and the proletarian revolution in 
Russia provided the opportunity. The Socia
list Party, under the impulse of its membership, 
adopted a militant declaration against the war. 
But the officials of the party sabotag-ed this 
declaration, The official policy of the party 
on the war was a policy oi petty bourgeois 
pacifism. The burea.ucracy of the party was 
united with the bourgeois People's Council, 
which accepted a Wilson Peace and betrayed 
those who rallied to the Council in opposition 
to the war. 
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fusing affiliation with the Communist Inter
national of re\'olutionary Socialism. 

. PaOBLEIo(S OF AMERICAN SOCIALISM 
Imperialism is dominant in the United States, 

I'hich is now a world power. It is developing 
a centralized, autocratic .federal government, 
acquiring the financial and military reserves for 
·.;~gression and wars of conquest. The war has 
aggrandized American Capitalism, instead of 
,·;eakening it as in Europe. But world events 
will play upon and influence conditions in this 
\;ountry-dynamically, the sweep ofrevo:ution
ary proletarian ideas; materially,· the coming 
constriction of world markets upon the resump
tion of competition. Now all-mighty and su
preme, <:;apitalism in the United States must 
meet crises in the days to come. These con
,:itions modify our immediate task, but do not 
alter its general character; this is not' the 
moment of revolution •. but it is the moment of 
revolutionary struggle. American Capitalism 
is developing a brutal campail;ll of terrorism 
'lgainst the militant proletariat. American 
Capitalism is utterly incompetent on the prob
lems of reconstruction that press down upon 
society. Its "reconstruction" program is 
simply to develop its power for aggression, to 
aggrandize itself in the markets of the world. 

These conditions of Imperialism a,ud ofml.ll
tiplied aggression will necessarily produce pro
letarian action against C<lpitalism, Strikes are 
deve:opintr which verge on revolutionary ac
tion, and III which the suggestion of prolet.ar·ian 
dictatorship is apparent, the striker-workers 
trving to usurp functions of municipal goveru
m~nt, as in Seattle and Willl).ipeg. The mass 
struggle of the proletariat is coming' into being. 

A minor phase\' of the awakening of labor is 
the trades qnions organizing a Labor Party, 
in an effort to conserve what theY.have'secured 
as a privileged caste. A Labor Party is not 
the instrument' for the emancipation of the 
working class; its policy would in. general be 
w hat is now t~ official policy of the ,Socialist 
Party-reforming Capitalism on the basis of 
the bourgeois' parliamentary state .. Laborisrn 
is as much a danger to the revolutionary pro
Ittariat as moderate, petty bourgeois S9cialism. 
-the two being expressions of an identical 
tendency and policy. There can be no :om
promise either with Laborism or the dominant 
moderate Socialism. 

But there is a more vital tendency,-the 
tendencv of the workers to initiate mass 
strikes,..=...strikes which are equally a revolt 
against the bureaucracy in the unions and 
against the employers, These strikes will con
stitute the determining feature of prol~1:arian 
action in the days to come. RevolutlOnary 
Socialism must use these mass industrial re
volts to broaden the strike, to make it general 
and militant; use the strike for political ob
jectives, and, finally, develop the mass political 
strike against Capitalis';; and the state. 

Revolutionary Socialism must base itself on 
the mass struggles of the pro!;tariat, en!!"~ge 
directly in these struggles wh!.e emphasmng 
the revollltionary purposes of Socialism ant! 
the proletarian movement. The ma:ss strikes 
of the American proletariat provide the. ma
terial ·basis out of which to develop the con
cepts and action of revolutionary Socialism. 

The policy of mo~erat~ SocIl;lhsT? In the 
Socialist Party comprised Its pollcy In an at
tl\ck upon the larger capit,al!s~s, tJ:!e trt~sts, 
maintaining that all other, dl~slons In socl:ty 
-iricluding the lesser capltaiJsts and the ml.d
die dass, the petite bourgeoi.si~_re n:at~rlal 
for the Socialist struggle agamst Capitalism. 
The moderate Socialism dominant in th~ ?o
cYaJist ,Party asserted, in substanc~: Soclaitsm 
isa struggle of all the people against the trusts 
and big capital, making th~ reali7,1tion of S~; 
"ia1ism depend upon the uTIlty of the people, 
~f the workers, the small capitalists, the small 

This policy necessarily developed into a 
repudiatioll of the revolutionary Socialist posi
tion. When events developed the test of ac
cepting or ,rejecting the revolutionary implica
tions of the declaration against the war, the 
party bureaucracy immediately exposed its 
reactionary .policy, by repudiating the policy of 
the Russian and German Communist., and re-

Our task is to encourage ,the militant mass 
movements in the A. F. of L. to split the old 
tmions to break the power of unions which 
are co~ruPted by Imperialism and betra! t~e 
militant prolefariat. The A. F. of L., In Its 
dominant expression, is united with Imperi
alism. A bulwark of reaction.-it must be 
exposed and its power for evil broken ... 

Our task moreover, is to artic:ulate a'ld or
ganize the ~ss of the unorganized i,,!du5trial 
proletariat, which .constitutes the basiS for a, 
militant Socialism, The struggle for the revo

(Collfilllle!i on pal:e 14.) 
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tutionary ind.ust.rial unionism of the proletariat 
become~ a!l mdlspensable phase of revolution
ary Soclaitsm, on the. basis of which to broaden 
and deepen the actlon of the militant pro
letariat, developing reserves for the ultimate 
conquest of power. . 

Imperialism is dominant in the Ullited States 
It controls all the factors of social action' 
Iml!erialism ~s uniting all non-proletaria~ 
socIa! groups In a br.utal State Capitalism for 

. n~a.cbon and :'p?l1atJor:. Aga inst this~ ;evo
lutronary SOCIalIsm must mobilize the mass 
struggle of the tn~ustrial proletariat. 
~oderate Soclahsm is compromising, vacil

~tJng, treachero\lS, because the social elements 
It· de~ends upon-the p~tite OOllrgeoi;ie and 
the ans~crac¥ of labor-are not a funllarnental 
factor I~ socIety; they vacillate between the 
~ourg~?ls and the proletariat. their social 
mstablbty produces political instability; .and, 
m?reover, they have been seduced by Imperi
alIsm and. are now united with Imperialism. 

Rev?l~tronary Socialism is resolute, 00-
COlllprtsmg. revolutionary, because it builds' 
upon a ~undam;nt~1 social factor, the industrial 
proletar:at, willch IS an actual producing class, 
~roprrated of aU. propert~·, in whose con
SCIOusness the m.achme process has developed 
the. conceots of I.ndustrial unionism and mass 
action. Revolutionary Soeialism adheres to 
the class struggle because through the class 
?truggl; alone-t~e mass strug~le-can the 
I~dustnal proletanat secure immediate conces
sion!! and ~nally conquer power bv organizing 
the Irt>lustnal /t0vermnent of the working class. 

POLITICAl. ACTION 
.~he c1a~. strt!ggle is a political struggle. 

It .IS :: pol.lheal ;;~ruggle in the sense that its 
ob).e~lve IS P?httcal-the overthrow of the 
pohh~al .orgamzatron upon which capitalistic 
explOltatI0!l depends, and the introduction of 
a new SOCIal system. The direct objective is 
the conquest by the proletariat of the power 
of the state. 
" Revol~,fionary Socialism does not propose to 
capture the bOurgeois par,iamentary state, 

but ,to. conquer and destroy it. Revolutionary 
SO~tahsm, accordingly, repudiates the policy 
o.f Introducmg Socialism by means of legisla
ttve measu.res on the basis of the bourgeois 
state. Th15 state IS a bourgeois state the 
organ ~or. the coercion of the proletari;n bv 
th~ caf'taltst : how, then, can it introduce Soci
allsm. As .long as the bourgeois parliamentary 
st~te prevaIls, the capitalist class can baffle the 
WIll. of the proletariat, since all the political 
po\Ver, the ar~y and the police, industry and 
the press, are !rt the hands of the capitalists, 
wh~e ~conomlc power gives them complete 
dOmInatIOn. . The revolutionary proletariat 
must expropnate all these by the conquest of 
the. power of the state. by annihilating· the 
polItical. power of the bonr!!eoisie, before it 
can begIn. the task of introducing Socialism. 

RevolutIOnary Socialism, accorningly, pro
poses to conquer the p,)wer of the state. It 
~roposes !o conquer by means oi political ac
~fn,-;-pOl1tlCa! action in the revolutionary 
, ar,xlan sen.se, which does not simply mean 
parham~ta.nsm, btlt the class act;Otl of the 
proletarIat In any form having as its ob' ective 
the co~quest of tl:e pOwer of the state, J . 

P~rlIamentary action is necessary. In the 
Pirhament. the; revolutionary representatives 
o t~ proletanat meet Capitalism on all gen
eral .ISSUes of the class struggle. The pro
letarIat . must fight the capitalist class on all 
fro~lts, In th~ process of developing the final 
~tlon that WIll con9ue! the power of the state 

d overthrow CapItalIsm, Parliamentary ac-

(Continued from Page 8) 

tion which emphasizes the implacable charaeter 
of .the class struggle is an indispensable means 
of agitation. Its task ;5 to expose through 
political campaigns and the forum of parlia
ment, the class character of the state and the 
reactionary purposes of Capitalism, to meet 
Capitalism on all issues, to rally the proletariat 
for' the struggle against Capitalism . 

But parliamentarism cannot conquer the 
power of the state for the proletariat. The 
conquest of the power of the state is an ex
tra-parliament:try act, It is accomplished, not 
by the legislative representatives of the pro
letariat, but by the mo-rs power of the pro~ 
letariat in action. The supreme power of the 
proletariat inher~ in the political 11Io-rS strike, 
in . using the industrial. mass power of the 
proletariat for political objectives. 

. Revolutionary Socialism, accordingly, recog
ntzes that the supreme form of proletarian 
political action is the political mass itrike. 
Parliamentarism may become a. factor' in de
veloping the mass strike: parliamentarism, if 
it is revolutionary and adheres to the class 
struggle, performs a necessary service in mobi
!iring the proletariat against Capitalism. 
Mode~te ·Socialism refuses to recognize and 

accept thIS supreme form of proletarian politi
cal action, limits and stultifies political action 
into legislative rOutine and non-Socialist par
liamentarism. This is a denial' of the mass 
~haracter of the proletarian struggle, an evas
;on of the tasks of the ·Revolution. 

The power of the proletariat lies funda
mentally in its cootrol of the industrial 
process. TIle mobilization of this control in 
act jon against the bourgeois state and Capi
tabsm means the end of Capitalism, the initial 
fonnof the revolutionary mass action that will 
conquer the power of the state. . 

UNIONISM AND MASS ACTION. 
. Revolutionary Socialism and the actual facts 
of the class struggle make the realizatioh of 
?ocialism depend upon the industrial proletar
Iat. The class strtlggJe of revolutionarv Social
ism .mo~mzes the. industri~ prQletariat against 
Capltailsm,-that proletariat which is united 
an~ disciplined by the machine process, and 
whIch· actually controls the basic industry of 
the nation. -
T~e .coming to consciousness of this pro

le~rl~t produces a revolt· against the older 
lIn!on!sm, developing the concepts of industrial 
nmomsrn and mass action. 

The.ol~e!, unionism was implicit in the skill 
of ~he IndIVidual craftsmen, who united in craft 
unIons. These unions organized primarily to 
pr~tec~ the skill of the skilled. workers, which 
IS .In Itself a fo~ of property. The trades 
!Imons .. developed mto "job trusts," and not 
mt~ mlhtant organs of the proletarian struggle; 
untIl to-day the dominant unions are actual 
~l!lwarks of Capitalism, merging in Imperial
Ism and. acceptmg State Capitalism. The 
!rades :rnlons, being or~anized on era ft divis
lons~ dId not and could not unite the workers 
as .a crass, nor are they actnal class organi
zations. . , 

The co.ncentration of indllstry, developing 
the machrne pr:xess, expropriated large ele
ments ?f tht; skIlled workers of their skill, but 
the ·untons still marntained the older ideOlogy 
of prop~rty contract and caste. DepriVed of 
actual power, the dominant unionism resorts 
to dickers With the bourgeois state and an 
accept~nc~ Of im~e:ialistic State Capitalism 
to mamtam Its prIvIleges. as against the in
,hlstrial proletariat. 

The concentration of industrY produced tbe 
industrial oroletariat of unskilled workers, of 
the machine ·proletariat. This proletariat, 
massed in the basic industry, constitutes the 
militant basis of the class strug~le. against 
Capitalism: and, deprived of skill and craft 
divisions, it turns naturally' to mass unionism, 
to an industrial' unionism in accord with the 
intei\'rated industry of imperialistic Capitalism. 

Under the imoact of industrial concentra
tion: the proletariat developed its own dynamic 
tactIcs-mass action. 

Mass action is the proletarian response to 
the facts of modern industrY. and the forms it 
imposes upon thepro'etarian class struggle. 
Mass action starts as the spontaneous actiVity 
of unorganized workers massed in the basic 
industry; its initial form is the mass strike or 
the unorganized proletariat. The mass move
ments of the proletariat developing out of this 
mass response to the tvrannv of concentrated 
industry antagonized the' dominant moderate 
Socialism, which tried to' compress and stultify 
these militant impulses within the limits of 
parliamentarism. 

In this instinctive mass action there was not 
simply a response to the facts of industry. but 
the implicit means for 'action against the dom
inant parliamentarism. Mass action is indus
trial in its oria-in : but its development imposes 
upon it a tiolitical charaCter, since the more 
general and conscious mass action beco."es the 
more it ~agonizes the bourgeois state', be
comes pO/ltJCrd. (Tlass action, 

Another development of this tendency was 
Syndicalism. In its mass impulse S.V!ldicalism 
was a direct protest ~ainst the futilitv of the 
dominant Socialist parliamentarism. But Syn
dicalism was either ullconscous of the theo
retical basis of the new' movement: or where 
there was an articulate theory, it was a deriva
tive of Anarchism. making the proletarian revo
lution an immediate and direct seizure of 
industry. instead of the conquest of the power 
of the state. Anarcho-Svndicalism is 'a de
parture from Mar:.;ism. The theory of mass 
action and of industrial unionism. however, 
are in absolute accord with Marxlsm-revo
/11liollo-ry Socialism i .. aclion. 

Industrial unionism recognizes that the pro
letariat cannot conquer power by means of 
t~e bourgeois parHamentary state: i~ recog
mzes. moreover, that the proletariat ~annot 
lise this state to introduce Socialism, but that 
it must organize a new "state."-the"state" 
"f the organized producers. Industrial union
ism, accordingly, proposes to construct the 
forms of the government of Communist Social
ism-the government of the producers. The 
revolutionary proletariat cannot adapt the 
bourgeois organs of government -to its own 
use: it must develop its own organs, The 
larger, more definite and general the conscious 
industrial unions, the easier becomes the transi
tion to Socialism, since the revolutionary state 
of the proletariat must reorl"anize society on 
the basis of union control and management of 
ind,ustry. Industrial unicnisln, accordinelv. 
is a necessary phase of revolutionar~' Socialist 
agitation and action. 

But industrial unionism alone cannot con
Quer the power of the state. Potentially, in
dustrial unionism may constn1ct the forms of 
the new $OCiety; but only potentially. Actu-. 
ally the forms of the new societv are con
structed under .the protection of a revolu
tionary proletarian ~overnment; the industrial 
unions become simply the starting point of the 
Socialist reconstruction of sodet\', Under the 
conditions of Capitalism, it is 'impossible to 
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<Ir,ganize. the whole working class into inrlus
tnal Unions; the concept of organizing the 
working class industrially before the conQtle~t 
of power is as utopian as the monerate Soci
alist conception of the gradual conquest of the 
parliamentary state, 

The proletarian revolution comes at the 
moment of crisis in Capitalism, of a collapse 
<If. t?e old ~rder. Under the impulse of the 
,CriSIS, the proletariat acts for the conquest of 
power, by means of mass action. Mass action 
concentrates and mobilizes the forces of the 
prole'tariat, organized and unorganized;, it 
acts equany against the bourgeois state and 
the conservative organizations of the working 
class. The revolution starts with strikes of 
protest, developing into mass political strikes 
and'then into revolutionary mass action for the 
conquest of the power of the state. Mass 
action becomes political in purpose while extra
parliamentary in form; it is equally a process 
of revolution and the revolution itself in 
operation. 

The final objective of mass action is the 
conquest of the power of the state, the anni
hilation of the bourgeois parliamentary state 
and the introduction of the transition pro
letarian state, functioning as a revolutionary 
dictatorship of the proletariat. 

DICTATORSHIP OF THE PROLETARIAT 
The attitude toward the state divides the 

Anarchist (and Anarcho-Syndicalist). the 
moderate Socialist and the revolutionarv Socia
list. Eager to abolish the state (which is the 
ultimate purpose of revolutionary Socialism), 
the Anarchist (and Anarcho-Syndicalistl faits 
to realize that the state is necessarv in the 
transition perio<\ from Capitalism to S~jalism. 
The moderate Socialist proposes to use the 
'bourgeois state, with its fraudulent democracy, 
jts illusory theory of the "unity of all the 
classes," its standing army, police and bureau
cracy oppressing and baffling the masses, The 
revolutionan' Socialist maintains that the 

, bourgeois parliamentary state must be com
, pletely destroyed, and proposes the organiza
tion of a new state, the dictatorship of the 
proletariat. , 

The state is' an organ of coercion, The 
bourgeois parliamentary state is the organ of 
the bourgeoisie for the coercion of the prole
tariat, The revolutionary proletariat must, ac
cordingly, destroy this state, But the conquest 
of political power by the 'proletariat does not 
immediately end Capitalism, 01' the power of 
the capitalists, or immediately socialize in
dustrv. It is therefore necessarv that the 
proletariat organize its own state for the coer
do" and slIPi'rl!Ss10n of the bourgeoisie, 

Capitalism is bourgeois dictatorship, Par
liamenbrv government is the expression of 
bour~eois sun'remacy. the form of :wthority 
Df the capitalist over the worker. The bour
geois state is organited to coerce the prole
tariat, to baffle the will of the masses, In form 
a democracy, the bourgeois parliamentarv state 
is in fact an autocracy. the dictatorship of 
capital over the proletariat. 

Bourgeois democracy promotes this dictator
ship of capital, assisted by the pulpit, the army 
ami the police. Bourgeois democracy seeks to 
reConcile all 'the c1asses; realizing, however. 
simply, the reconciliation of the proletariat to 
tile supremacy of Capitalism, Rour.:reois 
democracy is political in character, historicall y 
necessary, on the one hand, to break the power 
of feudalism. and, on the other. to maintain 
the proletariat in subjection, It is precisely 
this democracy that is now the instrument of 
Imperialism. since the middle class, the tradi
tional carrier of democracy, accepts and pro
motes Imperialism. 

The proletarian revolution disrupts bour
geois democracy. It disrupts this democracy 

, in order to end class divisions and class rule, 

TJrE REVOLUTIONARY AGE 

to realize that industrial self-government of 
the workers which alone can assure peace and 
liberty to the peoples. 

Proletarian dictatorship is a recognition of 
the necessity for a revolutionary state to coerce 
and suppress the bourg-eoisie; it is equallv 
it recognition of the fact that, 'in the Communist 
reconstruction of society, the proletariat as a' 
class alone counts. The new society !>rganizes 
as a communistic federation of producers. The 
proletariat ,alone counts in the revolution, and 
in the reconstruction' of society on a Com
munist basis, 

The old machinery of the state cannot be 
used by the revolutionary proletariat. It 
must be destroyed. The proletariat creates' 
a new state, based directly upon the industri
ally organized producers, UpOIl the industrial 
lUlions or Soviets, or a combination of both. 
It is this state alone, functioning as a dictator
ship of the proletariat, that can realize 
Socialism. 

The tasks of the. dictatorship of the prole
tariat are: 

a) to completely expropriate the bour
geoisie poitically, and crush its powers of 
resistance. 

b) to expropriate the bourgeoisie econom
ically, and introduce the forms of Communist 
Socialism. 

Breaking the political power of the capital
ists is the most important task of the revolu
tionary dictatorship of the proletariat, since 
upon this depends the economic and social re-
construction of society. ' 

But this political expropriation proceeds 
simultaneously with an immediate, if partial, 
expropriation of the bourgeoisie economically, 
the scope of these measures being determined 
by industrial development and the maturity of 
the proletariat. These measures, at first, in
clude,: 

a) Workmen's control of industry, to be 
exercised by the industrial organizations of 
the 'workers, operating by means of the in
dustrial vote. 

b) Expropriation and nationalization of 
the banks, as a ne..--essary preliminary measure 
for the complete expropriation of capital. 

c) Expropriation and nationalization of 
the'large (trllst) organizations of capital. Ex
propriation proceeds without compensation, as 
;'buying out" the capitalists is a repudiation of 
the tasks of the revolution. 

d) RepUdiation of all national debts and 
the finanCIal obligations of the old system. 

e) The nationalization of foreign trade. 
f) Measures for the socialization of agri. 

culture. . 
These measures centralize the basic means 

of production in the proletarian state, nation
alizing industry; and their partial character 
ceases as reconstruction proceeds. Socializa
tion of induslTy become!' actual and complete 
only after the dictatorship of the proletariat 
has accomplished its· task of suppressing the 
bourgeoisie. 

The state of proletarian dictatorship is 
political in character, since it represents a rul
In£: class, the i"'o/etariat,' which is now 5U
pr~me; and ft uses coercion against the old 
bourgeois class. But the task of thig dictotor
ship is to render itself unnecessary; and it 
becomes unnecessary the moment thc:-iull con
ditions of CommunistSoclalism materialize. 
While the dictatorship of the proletariat per
formits negative task of crushing the old 
order, it performs the positive task of con· 
structing the new, Together with the govern
ment of the proletarian dictatorship, there is 
developed a ,new "government," which is no 
longer government in the old sense, since it 
concerns itself with the management of pro
duction and not with the government of per
sons. Out of workers' control of industry, in-
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troduced by the proletarian: dictatorship,there' 
develops the complete structure of Communist 
Socialism,-industrial self-government of the 
co;nmunisticaUy organized producers. When 
thiS structure is completed, which implies the' 
complete expropriation of the bourgeoisie 
economically and politically, the dictatorship 
of the proletariat ends, in its place coming the 
full and free social and individual automony 
of the Communist order. 

THE COMMUNIST INTERNATIONAL. 
The Communist International, issciing di

rectly out of the proletarian revolution in 
action and in process of development, is the 
organ of the international revolutionary pro
letariat: just as the League of Nations is the 
organ of the joint aggression and resistance 
of the dominant Imperialism, 

The attempt to resurrect the Second In· 
ternational, atBerne, was a ~hastly failure, It 
rallied the counter-revolutlOnarv forces of 
Europe, which were actually struggling 
against the proletarian revolution, In this 
"International" are united all the elements 
treasonable to Socialism, and the wavering 
"centre" elements whose policy of miserable 
compromise is more dangerous than open trea
SOn, It represents the old dominant moderate 
Socialism; it based affiliation on acceptance of 
"Iabor" parliamentary action, admitting trades 
unions accepting "political action." The old 
r ntemational abandoned the earlier conception 
of Socialism as the politics of the Social Revo
h:tion-the politics of the class struggle in its 
revoltltiona,;y implications-admitting directly 
reactionary organizations of Lal>orism, such al 
the British Labor Party. 

The Communist International, on the con
trary, represents a Socialism in complete ac
cord with the revolutionary character of the 
class struggle, It unites all the consciously 
revolutionary forces. It wages war equally 
against the dominant moderate Socialism and 
Imperialism,-each of which has demonstrated 
its complete incompetence on the problems that 
now press down upon the world. The COjll
rounist International issues its challenge to 
the conscious, virile elements of the proletariat, 
.calling them to the final struggle against Capi
talism on the basis of the revolutionary epoch 
of Imperialism, The acceptance of the Cofn
munist International means accepting the fun
,I"mentais of revolutionarv' Socialism as de-
c"slve in our activit\'. -

The Communist international, moreover, isc 
sues its call to the subject peoples of the wprld, 
crushed under the murderous mastery of Im
perialism. The revolt of these colonial an.d 
subject peoples is a necessary phase of the 
world struggle against capitalist Imperialism; 
their ~e','rlt,must unite itself w~Jt the strug;~e 
of the conscious proletariat in the imperialistic 
nations, The communist International, ac
cordingly, offers an organi'latioll and a policy: 
that may unify all the revolutionary forces 
'of the world for the conquest. of power, and 
for Socialism, 

I t is not a problem of immediate revolution, 
rr is a problem of the immediate revolutionary 
~truggle. Th~ revolutionary epoch of the final 
struggle against Capitalism may last !or years 
and tens of years; but the Communist rnter
national offers a policy and program !mmedi -
ate and utlimate in scope, that prOVIdes for 
the immediate class struggle against Capital
ism, in its revolutionary implications, and for 
the final act of the conquest of power. 

The old order is in decav. Civilization is 
in collapse. The proletarian revo!ution and' 
th.:! Communist r~coI15tn,ction of society-lite 
struggle for these-is l1JW indispensable. This 
id the message of the Communist International 
to the workers of the world, 

The Communist International calls the pro
letariat of the world to the final struggle! 
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"The growint movement of peaceful mass 

demonstrations by Negroes is something 

new in the South. something understandable • •.. 

Let Congress heed their rising voices, 

for they will be Ileard." " . 

.....,NertJ York Tim,s Bdilorlal 

SlJtllraay, MlJrch 19. 1':~ 
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1\" ': ',' A s the whole world knows by now, thousands of rx Southern Negro students are engaged in wide
spread non-violent demonstrations in positive affirma

! lion of the right to live in human dignity as guaranteed 

I 
by the U. S. Constitution and the Bill of Rights. In 
their efforts to uphold these guarantees, they are being 

I 
met by an unprecedented wave of terror by those who 
would deny and negate that document which the whole 

, world looks upon as setting the pattern for modern 
freedom ••.. 

In Orangeburg. South Carolina, when 400 students 
peacefully sought to buy doughnuts and coffee at lunch 
counters in the business district, they were forcibly 
ejected, tear-gassed, soaked to the skin in freezing 
weather with fire hoses, arrested en masse and herded 
into an open barbed-wire stockade to stand for hours 
in the bitter cold. 

In Montgomery, Alabama, after students sang 
. "My Country, 'Tis of Thee" on the State Capitol steps, 
I their h:aders were expelled from school, and truck
I loads of police armed with shotguns and tear-gas 

ringed the Alabama State College Campus. When the 
entire student body protested to state authorities by 
refusing to re'register, their dining hall was pad. 
locked in an attempt to starve them into submission_ 

In Tallahassee, Atlanta, Nashville. Savannah, 
Greensboro, Memphis. Richmond, Otarlotte, and a 
host of other cities in the South, young American teen
agers. in face of the entire weight of oUicial state appa
ratus and police power, have boldly stepped forth as 

protagonists of democracy. Their courage and amaz
ing restraint have inspired millions and given a new 
dignity to the cause of freedom. 

Small wonder that the SQuthern violators of the 
Constitution fear this new. non-violent brand of 
freedom fighter ••. even as they fear the upswelling 
right·to·vote movement. Small wonder that they are 
determined to destroy the one man who. more than 
any other, symbolizes the new spirit now sweeping the 
South--the Rev. Dr. Martin Luther King. Jr., world. 
famous leader of the Montgomery Bus Protest. For it 
is his doctrine of non· violence which has inspired 
and guided the students in their widening wave of sit· 
ins; and it this same Dr. King who founded and is 
president of the Southern Christian Leadership Con· 
ference-the organization which is spearheading the 
surging right.to·vote movement. Under Dr. King's 
direction the Leadership Conference conducts Stu
dent Workshops and Seminars in the philosophy nnd 
technique of non-violent resistance. 

Again and again the Southern violators have 
answered Dr. King's peaceful protests with intimida
tion and violence. They have bombed his home almost 
killing his wife and child. They have assaulted his 
person. They have arrested him seven times-for 
"speeding." "loitering" and similar "offenses." And 
now they have charged him with "perjury"-a 'el""7 
under which they could imprison him for I,. ",.r$. 
ObviOWIly. their real purpose is to remove him phyai. , 
cally as the leader to whom the students and milli01l8 

of others-look for guidance and support, and thereby 
to intimidate all leaders who may rise in the South. 
Their strategy is to behead this affirmative movement, 
and tbus to demoralize Negro Americans and weaken 
their will to struggle. Tbe defense of Martin Luther 
King, spiritual leader of the student sit-in movement, 
clearly, therefore, is an integral part of the total 
struggle for freedom in the South. 

Decent-minded Americans cannot help but 
applaud the creative daring of the students and the 
quiet heroism of Dr. King. But this is one of those 
moments in the stormy history of Freedom whcn men 
and women of good will must do more than applaud 
the rising·to·glory of others. The America whose good 
name hangs in the balance before a watchful world, 
the America whose heritage of Liberty these Southern 
Upholders of tbe Constitution are defending, is our 
America as well as theirs •.. 

We must heed their rising voices-yes-but we 
must add our own. 

We must extend ourselves above and beyond 
moral support and render the material help so urgently 
needed by those who are taking the risks, facing jail, 
and even death in a glorious re·affirmation of our 
Constitution and its Bill of Rights. 

, We urge you to join hands with our fellow Amer
icana'u. the South by supporting, with your dollars, 
thifCombined Appeal for all three needs-the defense 
of Mtftin Luther King-the support of the embattled 
stud~nd the strugg,le for the right-to.vote. 



SteD. Adler 
R.ymond Pac:e Alexand., 
Harry Van Amlal .. 
Harry 8elafonte 
Juli. kl.t'onte 
Or. Algernon IIlack 
Marc 81ilmrn 
WiDiam Branch 
Marloft Brando 
MI't. R.lpb Bunch .. 
Diahann C .. roll 

Your Help Is Urgently Needed. 

Or. Alan Knight ChalmelS 
Richard COlI 
Nat King Cole 
Cheryl Crawford 
Dorothy Oandridg. 
Onie Davis 
Sammy Davis, Jr. 
Ruby Dec 
Dr. Philip Elliott 
Or. Harry Emerson 
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Anthony Fr.nc:ioslI 
Lorraine HallJbvry 
Rev, Donald Harrington 
Nat Hentoff 
JamCJ Hid:J 
Mary Hinbon 
Van Heflin 
langston Hughes 
Morris lushc....itJ: 
M.h.lia Jac:bon 
Mord""i JohnllOll 

John KilIclI$ 
Eartha Kitt 
Rabbi Edward Kicin 
Hope Urns. 
John LcwiJ 
Vi1l .. ca UnclforJ 
Carl Murphy 
Don Murray 
John Murray 
A. J. Musle 
Frnlerid: O'Neal 
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We in the south who are struggling daily for dignity and freedom warmly endorse this appeal 

Rev. Ralph D. Abernathy Rev. M.lth,., D. Rev. W.lter L. H.milton Rev. A. L. D.viI 
(Monlgomcry, AI •. ) McCoHo", INollo/k, Y •• ) (Ntw Orlfl.ns, u.) 

Rev. Fred L Shuttlesworth 
10,."geollr" S. C.) l. S. Lel Mrs. Katie E. Whiclham (Colum i., S. C.) 

(8i,m;fII]h.m. AI •. ) Rev. William Hotmet R .... Martin luther King, Sr. 
(Ne., Orlfl.ns, u.) 

BordeR Rev. Kency Miller Smith 
(At/,nlll, G •. ) 

(Atl.nt., G •• ) Rev. W. H. Hall 
(N.shville, Ttnn.) Rev. Henry C. Bunton (Hdtli"sbu'!l, Mjn.) 

Rev. W. A. Dcnnis Rev. Douglas Moor. (Mtmphis, Tenn.) 
Rev. J. E. Lowery 

(Ch.tt.noog., T fllln.) {Durh.m, N. q Rev. S. S. Seay, Sr. (Mobile, AI •• ) (Montgom"ry, Ala.) 
Rev. C. K. Steele Rev. Wy.tt Tce W.lker Rev. S.muel W. Williams Rey. T. J. Jemison 

IT .11.hassflfl, Fl •• ) (P"/flrsf,uI" V •. ) IAI/.nta, G •• ) (Balon Rouge, u.) 

NOW!! 

l. JOJeph Overton 
CI.Alnu Pickelt 
Shad Policr 
Sidney Poitier 
A. Ph~ip Randolph 
John Raitt 
Elmer Rice 
Jackie Robinson 
Mit. EluIlCl' Roou:velt 
Bayard Rustin 
Robert Ryan 

Maureen Stapletoft 
Fr. nk SilvCfa 
Hope Steven, 
George T abori 
Rev. Gardner C. 

Taylor 
Norrnu Thomas 
Kenneth T yn.n 
Ch.de. White 
Shelley Winters 
Max Young$tcin 

Please mail this coupon TODAY! r-----------. I CommittH To DefelSd Martin Luther King I 
and 
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I ' am flnclosin!/ my contrloution 01 $ I 
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Jion: Morris Iushcwitz 

I eny. %CNN __ Stat. I 

I 0, "'oat to help 0 "'" .. I ••• f.rth" •• 10 .. ".100. I 
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Jerrr I'alwell talks 
abe1It Ills first tl_.· 

FALWELL M; firel time _ in M 
outhouse outside I..ynt:hbutg. 
WgIrlIa, 

INTEFME'IiER, 1\Iil$Il'( It a IiltJe 
crlJmPll'd? 

FALW£U.: Not atler I kioked the 
p1 O!Jt 

WI'EfMF.Wf!R. {sat. roo I1!U$l tell 
me all about it, 

FALWELL 1_ r«llly &l<:peCled 
to make it Wittl Mom.. bu1 t/len 
alter she !thow$d all ttle ~ 
guy, in \oWn a~ a good time, 
t !igured, '"Wtlal the helIr 

• 
CAMPARI 

WTEJlMEWER' fM your 
mom? /,1'1'/ that 8 bit 
ode? 

fAlWELL: I donI !lri 
!I(), l..Ooks doll', mean 
IhiIf mUCl'! 10 me ." II 
woman. 

FA,LWEU. Welt, we were 
diu",k off 0\.1' GO<!· '_1I'Ig _on Cern-
pan, Qll'lger .-Ie and 
soda-fhar. ClIIIed • 
File and Elllmstone-at 
the time. And Mom 
looked better tllen a 
Saptilll w!\¢l'e will> a 

$100 dona lion 

INTEIWIEWER. ~mj)Stl in the 
crappgr with Mom :. how illter
fl/lt;r,g. ~!. hI:m_ it? 

{NTfEMEW, 
ER: Dkiyou _ try it 

again? 

FAlWEll" 
Sure. 

lot!! of lim&i aut no1 III Itle 
outhou$Ct. Be~ Momand 
the 9/Itl, the ftiee _ 100 
mud! to bear. 

FALWEll: 011, 
yean. I always 
get slosll<td 
belorel go oul 
10 the pulpit. 
You don't think 
t could fay 
dowfl ell thaI 
bull$tJil sobel, 
do yc!U? 
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