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"'AII men are created equal,' not in stature, 
not in intellectual power, not in wealth, not 
in social position, not in political privileges, 
but equal in respect to those rights which are 
as universal as the material structure of man, 
as imperishable as his immortal nature, and to 
protect, not to confer which, all good Govern
ments are instituted among men." 

--Rep. John A. Bingham 
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The element of egalitarianism in our democratic 

system of government has, in the last 108 years, come to 

center upon a much-misinterpreted clause of the first section 

of the Fourteenth Amendment. That section states that: 

All persons born or naturalized in the United 
states, and subject to the jurisdiction thereof, 
are citizens of the United states and of the 
state wherein they reside. No state shall make 
or enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United states; nor shall any state deprive any 
person of life, liberty, or property, without 
due process of law; nor deny to any person 
within its ·urisdiction the e ual rotection 
of the laws. Italics mine. 

By interpretation and reinterpretation the Supreme Court has 

managed to manipulate the meaning of these words so as to 

permit interference by the federal government into areas of 

state and personal liberties. The eourts have become the 

judges of not only our civil disagreements, but of the conduct 

of our daily lives as well. 

The right of the citizens of a state to determine 

for themselves the construction of their own state government, 

the right of citizens to send their children to the schools 

of the district in which they live, the right of the individual 

to be free from racial discrimination by governmental agencies, 

and the right of the state to enact and enforce such laws as 

it deems :~ecessary and proper for the protection of its ci ti-

zens' saf'9ty and well-being have all been intruded upon by 

the gradual centralization of governmental power at the fed-

eral level. By tracing the interpretation of the Equal Pro-
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tection Clause from its inception to the present, it will be 

shown how the Supreme Court has, in the name of equality, 

progressively encroached upon what had previously· been 

understood to be state and individual rights. 

There can be little doubt that what has attracted 

the Cour~ and modern egalitarians in general, to the Equal 

Protection Clause is the presence of the word "equal." With 

this weap~n in hand, they are able to bludgeon the society 

at large into acceptance of their doctrines of wholesale 

equality in areas of personal liberty to which the concept 

of equality simply does not apply. The Court's interpretations 

and applications of the Equal Protection Clause run counter 

to the American libertarian tradition. By focusing their 

attention upon just one word, the Court has seriously distorted 

the original meaning given to it by the framers. 

The Setting of the Fourteenth Amendment. As the most tragic 

chapter i:1. American history drew to as close, the changes 

that it had wrought were too numerous to be counted. Hundreds 

of thousands of men had died - not to mention civilian women 

and children, over a million soldiers had been listed as 

tas~ties, the war debt for the Union alone would eventually 

total $17 billion, and the loss in personal property was 

beyona estimate. But the greatest changes would come about 

in the elt3ven states which had claimed secession rather than 

submit to the authority of the federal government. On these 

states tht3 vengeance of the rest of the country would fall. 
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RE~construction assumed two forms - presidential and 

congressional (or radical). With the death of Abraham Lincoln, 

the domina.ting moral force in the country, and the succession 

of Andrew Johnson, the ba.lance of power swung heavily in 

favor of the Congress. Reconstruc1on would be administered 
A 

from the Capitol, and Presidential attempts to control it were 

destined to fail. Once Congress convened in December of 1965, 

all but one of Johnson's attempts to moderate Reconstruction 

were in vc~in. 

On Decomber 4, 1865, on the motion of Thaddeus 

stevens, of Pennsylvania, tJt& House of Representatives passed 

as resolution providing: 

That a joint committee. of fifteen members shall 
bE! appointed, nine of whom shall be members of 
the House, and six members of the Senate, who 
shall inquire into the condition of the States 
which formed the so-called Confederate States 
of America, and report whether they, or any of 
them, are entitled to be represented in either 
House of Congress • . . and all papers relating 
to the\representation of said States shall be 1 
rE!ferred to the said Committee without debate. 

On December 12, 1965, the Senate passed a similar resolution, 

the amendments to which the House concurred the next day. 

The membership of the Committee included William 

Fessenden, of Maine, who would serve as chairman; James W. 

Grimes, of Iowa; Ira Harris, of New York; Jacob M. Howard, 

of Michigcm; Reverdy Johnson, of Maryland; and George H. 

Williams, of Oregon, from the Senate. House members included 

Stevens; Elihu B. Washburne, of Illinois; Justin S. Morrill, 

of Vermont; Henry Grider, of Kentucky; John A. Bingham of 

Ohio; Roseoe Conkling, of New York; George S. Boutwell, of 
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Massachusetts; Henry T. Blow, of Missouri; and Andrew J. 

Rogers, of New Jersey. Of these, Stevens, Bingham, Conkling, 

and Boutwell were all avowed Radical Republicans,2 and in the 

months following they would, for a number of reasons, be 

joined in attitude by many of the moderates on the Committee. 

Having suffered through four years of war, many 

Northerners were ready to exact payment for their hardships 

from the vanquished southern states. They were not about to 

see the fruits of victory thrown away by a liberal Reconstruc

tion policy. They saw the "Black Codes" adopted throughout 

the south as a covert attempt to undermine the recenty-passed 

Thirteenth Amendment. The murder of President Lincoln was 

considered by many Northerners a southern plot.] 

But perhaps more than any other reason, the North in 

general ru1d its representatives in Congress began to side to 

a greater degree with the Radicals as a reaction to the poli

tical blundering of President Johnson. Accused of being an 

alcoholic after delivering his inaugural address partially 

inebriated, embarrassing not only Lincoln but also the Repub

licans who had managed to put him on the ticket, Johnson 

found himself President and fighting with Congress for control 

of Reconstruction only a month later. Struggling to carry out 

the program of moderation initiated by Lincoln, Johnson simply 

lacked the character and personality which would have been 

necessary to offset the public clamor for a vindictive Recon-
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struction. His coarse manners, the bitterness of his speech, 

and his attacks on all who differed with him drove many a 

moderate into the arms of the Radicals. Indeed, by February 

22, 1866, he had Come to the point of cal,ling Charles Sumner, 

Wendell Phillips, and Stevens "traitors" and hinted that they 

were plotting his assassination. 5 

On the Saturday before Congress resumed in December 

of 1865, a caucus of Republican members of the House was 

held, with Thaddeus Stevens .ssuming leadership. He presented 

a three-part plan to the caucus which was agreed to without 

objection. The plan called for Congress to assert that: 

(1) the business of Reconstruction was its own exclusively, 

(2) the measures taken thus far by President Johnson were 

temporary and subject to review by Congress, and (J) each 

house should exercise its function in the approval or dis

approval of representatives elected to it from the southern 

states. 6 Thus, the stage was set for the fight between the 

President and Congress for the power to determine Reconstruc

tion policy. 

Early Attempts to Formulate an Amendment. On December 5, 

1865, the second day of the session of Congress, Stevens 

introduced. a joint resolution proposing an amendment to the 

Constitution which stated that: 

All national and state laws shall be equally 
applicable to every citizen, and no discrim
inatio~ shall be made on account of race or 
color. 

But the following day, another joint resolution was pro-

posed, this time by John A. Bingham, which stated: 
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The Congress shall have power to make all laws 
necessary and proper to secure to all persons 
in every state within this Union equal protect~on 
in their rights of life, liberty and property. 

stevens' proposal was generally forgotten and the Committee 

would focus their attention on Bingham's amendment. 

By February 3, 1866, the Commi tt~had reached a general 

understanding of Bingham's proposed Amendment which at this 

point read, due to various amendments: 

The Congress shall have power to make all laws 
which shall be necessary and proper to secure 
to the citizens of each state all privileges 
and immunities of citizens in the several states, 
and to all persons in the several states equal 
protectio~ in the rights of life, liberty and 
property. 

On February 26, 1866, this proposal was introduced by Repre-

sentative Bingham on the floor of the House. In his remarks, 

Bingham left no doubt as to what his construction of the pro

posed Amendment was. He intended this Amendment to alleviate 

the defect of the Republic which had existed since the incep-

tion of the Constitution; that there had been no express grant 

of power to Congress to enforce the requirements of the Con-

stitution. Instead, the enforcement had been left to the 

fidelity of state governments, Bingham argued, which had often 

been lax in their duty.10 In other words, it would give Con

gress the power to enforce the Bill of Rights - a construc

tion which would be given to the Fourteenth Amendment many 

years laterby Justice Hugo Black. 

Congressman Bingham's proposal met strong opposition 
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in the House. Representative W. D. Kelley, of Pennsylvania, 

objected on the grounds that the power which the Amendment 

would confer already existed in the federal government, but 

had lain dormant all these years. Representative R. S. Hale, 

of New York, objecte~ declaring that the Amendment was vague, 

general, and undermined state rights to enact legislation and 

bring about reform. Representative T. T. Davis agreed with 

Rep. Hale, but Representative G. W. Hotchkiss thought that it 

did not go far enough. He wanted to restrict the states in 

discriminating against any group of citizens, not just Negroes. 11 

It was finally decided to postpone the measure until 

April, but in April it was never brought up. This proposal 

thus died on the table and Bingham was left to reformulate 

his ideas in committee. 

The Freed:nen' s Bureau Bill and the Civil Rights Bill. The 

first maj8r move by Congress to assume control of Reconstruc

tion was the Freedmen's Bureau Bill of 1866. _Introduced by 

Senator Lyman Trumbull, of Illinois, the bill was sent not 

to the Joint Committe of Fifteen on Reconstruction, but 

rather to the Judiciary Commi tt8{ of which Trumbull was chair

man. It was reported back just six days later, on January 

11, 1866. 

The bill would have extended the life of the Freedmen's 

Bureau indefinitely. The Bureau had been created ten months 

earlier for the relief of the newly-freed Negro. But the 
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new bill greatly expanded the powers and duties of the Bureau. 

The seventh section of the bill ordered that the President now 

had the~uty to extend military protection and jusrisdiction 

to all Negroes who were denied any civil rights or immunities 

which white men held by local law or custom. It also made it 

a misdemeanor for any person to deprive another of the various 

civil rights which the bill enumerated. These included the 

right to make and enforce contracts; to sue, be parties in 

a suit, and give evidence; to inherit, purchase, sell, hold, 

and convey property; and to have the full and equal benefit 

of all laws and prodeedings for the security of person and 

estate. 12 In other words, any person accused (an indictment 

or presentment was not necessary, incidentally) of depriving 

any of these civil rights to freedmen would automatically be 

tried by a military tribunal. Moreover, these provisions of 
iWl 

the bill were to apply only ... those areas of the country 

which had had their regular judicial prodeedings interrupted 

by the war - i.e., the southern states. What had originally 

been an emergency wartime measure for the relief of former 

slaves, had been expanded to fit the schemes of a vindictive 

North. 

The constitutional objections to the bill were not 

long in coming. First, the bill violated the Fifth Amendment 

which established procedural protections for those accused 

of a crime. Second, it violated the implied guarantee of 

a civil tribunal except in time of war. And lastly, it pre-
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sumed to protect rights and liberties which had clearly been 

left to state protection in the Constitution. These objections 

and others were cited by President Johnson when he vetoed the 

bill. The veto was upheld in Congress by a narrow margin. 

Johnson still held the last vestiges of Presidential control 

over Reconstruction, but that was soon to change. 

Senator Trumbull had offered a companion bill to the 

Freedmen's Bureau Bill, which had also been assigned to his 

committee. c. Insenced by the failure of the first bill, the 

" Radicals were determined to see that the Civil Rights Bill 

should become law. To this end, the party whip was used to 

bring Republicans into line with telling effect. 1J 

The main provision of the Civil Rights Bill which 

had not been incorporated into the Freedmen's Bureau Bill 

dec{{J{red that "all persons born in the United States and not 

subject to any foreign power, excluding Indians not taxed,,,14 

were citizens. This ran in direct contradiction to the Dred 

Scott decision,15 which held that Negroes could not hold 

federal citizenship. It is important to bear in mind that 

for Congress to overturn a Supreme Court ruling, a Consti-

tutional amendment is necessary because any subsequent act 

of Congress to the contrary will just be held unconstitutional. 

However, the Radicals evidently believed that the passage of 

this bill would overturn the Dred Scott decision. 16 

Several conservatives, Reverdy Johnson among them, 

pointed out that the provisions for bringing private rights 
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under federal jurisdiction were open to the same constitu

tional objections that the Freedmen's Bureau Bill had fallen 

to. 1? Indeed, President Johnson shared the opinion of the 

conservatives and vetoed the bill, but this time the Radicals 

had drummed up sufficient support to override the veto. With 

the passag'2 of the Civil Rights Bill of 1866, the President 

lost all control over Reconstruction to Congress. Senator 

Trumbull's ego was satisfied by the passage of the second bill, 

and the power fell into the hands of the Radical-dominated 

Joint Committee of Fifteen on Reconstruction. The Committee 

now had the power, and Johnson was on the road to impeach-

mente 

Representative Bingham had joined with Democrats in 

challenging the constitutionality of the Civil Rights Bill on 

the grounds that Congress had no constitutional power to pro

tect citizens with a penal code. 18 

The protection of the citizen in that respect 
was left to the respective States, and there 
the power is today • . . I have always believed 
that the protection in time of peace within the 
States of all the rights of persons and citiz~~s 
was one of the powers reserved to the States. 

Bingham clearly held to his earlier purpose of securing the 

necessary governmental changes through constitutional amend

ment. He did not differ so much in goals with Trumbull and 

his supporters, but rather in means. 

Bingham's big move came on April 21, 1866, while the 

Committee was working on an omnibus constitutional amendment 

which would prohibit discrimination by the states, particu

larly in the area of suffrage; disclaim any debts incurred in 

aid of the confederacy; and give Congress power to enforce 
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states debt, including debts incurred for 
payment of pensions and bounties, the re
pudiation of all rebel debts and a consti·
tutional denial of the validity of claims 
for slaves emancipated or property destroyed 
during the war; 
Exclusion of the more prominent rebels from 
office; @ndJ 
A more equitable basis of representation, 
so that the vote of a southern "traitor" 
should not equal the v~fes of two loyal 
soldiers in the North. 

Of these four goals, only the first is truly important for 

this consideration because it was to this end that the Equal 

Protection Clause was directed. It was the first section of 

the AmendmE~nt that would, in the minds of the framers, rectify 

the injustice of unequal civil rights. But what were these 

civil rights which the Congress sought to protect for the 

freedman f:::--om the hostility and cruelty of southern whites? 

It is in this context that the meaning of the Equal Protec-

tion Clause first comes clear. 

Thaddeus stevens opened the debate on the resolution 

on May 8, 1866, saying that the resolution was not what he 

personally would have wanted, but rather was the product of 

compromise and concession, the normal give and take of the 

Committee. Nor was it actually what the Committ~wanted. 

It was, in effect, simply what would pass. stevens would 

have prefe:::--red an Amendment prohibiting any and all discrim

ination in state or federal legislation on the grounds of 

race or color, but feared that the states would not ratify 

.t 22 
l • 

stevens stated that the first section embodied nothing 
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that was not already embodied in the Constitution or the 

Declaration of Independence. 

But the Constitution limits only the action of 
Congress, and is not a limitation on the states. 
This Amendment supplies that defect and allows 
Congress to correct the unjust legislation of 
thE~ States, so far that the law which operat2~ 
upon one man shall operate equally upon all. 

He continued by stating that the provisions of the first sec

tion had already been enacted by the passage of the Civil 

Rights Actj it would serve to abolish the Black Codes which 

had been established throughout the South. But it was nec-

essary, from Stevens' point of view to place these provisions 

beyond the reach of Congress so that the Democrats, when they 

might regain Congressional control, could not repeal them. 

Stevens also gave construction to the Equal Protec

tion Clause. When asked of its meaning, he answered that it 

provided that: 

Whatever law protects the white man shall 
afford "equal protection to the black man. 
Wh~tever means of redress24s afforded to one 
sh~ll be afforded to all. 

The key here is the emphasis placed upon protection, a concept 

that will be dealt with in detail later. 

The debate on the resolution that followed for the 

next two days reveals many of the sentiments of the day. 

Representative W. E. Finck, from Ohio, declared that if it 

was necessary to pass the first section in order to give 

Congress the power to legislate in matters involving the pro-



tection of citizens from state laws which might deprive them 

of Constitutional liberties, then the Civil Rights Bill was 

very clearly unconstitutional. 25 Representative James Garfield 

answered Finck by contending, along with Stevens, that section 

one was deBigned only to put these provisions beyond any chance 
06 

of repeal.' In thiB sense, the first section merely incor-

porated the Civil Rights Bill into the Constitution, they 

asserted. Representative M. R. Thayer, of Pennsylvania, also 

chimed in to endorse the section in this regard. 

ThE~ first Democrat to address comments to the amend-

mentis first section was Representative Benjamin M. Boyer, 

of Pennsylvania. He objected to the section by saying that 

it did more than just incorporate the Civil Rights Bill into 

the Constitution; it was designed instead to ultimately se-

cure the political equality of Negroes. This he found highly 

objectionable. 27 Another Democrat found the Amendment ob-

jectionable in comments the next day. Representative George 

S. Shanklin declared that the purpose of the first section 

was very clearly to destroy the distinction made by the founding 

fathers as to which powers should be ~ded to the federal 

government and which should be retained by the states. It was 

a deliberate attempt to undermine the state governments and 

to vest all power in the General Government. 28 

The next day, Representative Rogers, of New Jersey, 

a minority member of the Joint Committe of Fifteen, rose to 

make his party's concluding statements. Rogers criticized 
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each section of the Amendment, but attacked the first most 

of all. 

I have come to the conclusion that the first 
section of this programme of disunion is the 
mo::;t dangerous to liberty. It saps the foun
dation of the Government; it destroys the ele
mentary principles of th~tates; it consolidates 
eVE:rything into one imperial despotism; it 
annihilates all the rights which lie at the 
foundation of the Union of the states, and 
which have characterized this Government and 
made it prosperous and great during the long 
period of its existence. 

~~us 
! g. 5 continued, saying that it was an "attempt to embody in 

the Constitution of the United states that outrageous and 

miserable Civil Rights Bill." Should it ever become a part 

of the Constitution, he warned, section one would "prevent 

any State from refusing anything to anybody." Rogers went so 

far as to ::mggest that it would give the federal government 

the power to interfere in areas of law previously controlled 

by the states such as voting rights, marriages, the right to 

contract, and jury selection. 29 In each case, as will be seen 

later, Rep. Rogers' prophecy was accurate. 

Not long after Rogers had taken the first section of 

the proposed Amendment to task, its author rose to its defense. 

The provisions of section one, Bingham said, were intended to 

give Congress the power to do what it previously had no power 

to accomplish. It would alleviate the lack in the Constitu-

tion of the power of the people to accomplish by congressional 

enactment what they previously could not do. That is: 
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to protect by national law the privileges and 
immunites of all the citizens of the Republic 
and the inborn rights of every person within 
its jurisdiction whenever the same shall be 
abridg~ or denied by the unconstitutional acts 
of any state. 

The states had not protected its citizens in regard to life, 

liberty, and property, and this section was intended to insure 

equal protection in the future. JO 

An~;wering Rep. Rogers, Bingham asserted that the 

first secti.on gave no power to Congress to regulate suffrage. 

Instead, the purpose was to make it possible for Congress to 

enforce the Federal Bill of Rights in the states. 

. many instances of state injustice and 
oppression have already occurred in the state 
legislation of the Union, of flagrant viola
tions of the guaranteed privileges of citizens 
of the United states, for which the National 
Government furnished and could furnish by law 
no remedy whatever. 

Bingham's design for the first section of the resolution was 

clearly thE~ same as tha+ of the resolution he had introduced 

in February - to make the Bill of Rights applicable to the 

states. Bingham stated that "contrary to the express letter 

of your Constitution, 'cruel and unusual punishments' have 

been infliC!ted under state laws" for which the federal gov

ernment had no power to provide a remedy.Jl His citation of 

the Eighth Amendment lends credence to the argument that the 

first section of the resolution would also apply to Amend

ments One through Seven. 

The vote was taken immediately after Bingham's speech, 
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so it may be assumed that the members were aware of the author's 

construction of the first section. Indeed, the debate shows 

that there was little, if any, difference of opinion as to 

what the first section was designed to do. Rogers and Bingham 

were, in effect, in agreement that it was to incorporate the 

Civil Rights Bill into the Constitution and to make the Con

stitution and the Bill of Rights applicable to the states. 

On these facts they agreed. But they were diametrically 

opposed as to the wisdom of such a reform and its consequences. 

The joint resolution was then put to a vote in the 

afternoon of May 10, and was passed by a vote of 128 to 37 

in the form in which it was reported from committee. Conser

vative Democrats had sided with Radical Republicans to end all 

debate and prevent amendments in order to make the resolution 

as objectionalbe as possible to the Senate and the states, 

but their strategy failed. 

Debate on the resolution began in the Senate on May 

23, 1866. Senator Fessenden had planned to take charge of the 

measure which had come from his committee, but an untimely 

illness caused that responsibility to fall initially on 

Senator Howard, a member of the Joint Committee. 

Howard began by stating that the intention of the 

first section was to impose a prohibition upon the states 

"from abridging the privileges and immunities of the citizens 

of the United States." He quoted at length from the decision 
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in Corfield v. Coryell 32 to show what those privileges were. 

"To these privileges and immunities," he continued, "should 

be added the personal rights guaranteed and secured .y the 

first eight Amendments to the Constitution." Congress had 

no power to insure that the states would not violate the pro

visions of the Bill of Rights. 

The great object of the first section of this 
Amendment is, therefore, to restrain the power 
of the states to respect these fundamental 
guarantees. 

Congress was in need of a Constitutional provision making it 

possible for it to enact laws protecting citizens from arbi

trary and unjust state action, he argued. 33 

Questions developed out of the uncertainty of the 

word "ci ti~~ens," so on May 29, Howard moved by way of amend-

ment that a definition precede the rest of section one reading, 

All persons born or naturalized in, the United 
States and subject to the jurisdiction thereof, 
ar'2 citizens of the United States and of the 
States wherein they reside. 

This was the only change to section one as it now stands in 

the Constitution from the way it was introduced in the Committee 

by Rep. Bingham. Howard's definition of citizenship points 

out once again the intent of the resolution to render the 

states sub:3ervient to the national government. Just as federal 

law would determine the validity of state law, citizenship of 

a state wO'J.ld be determined by citizenship of the United 

States and mere residency. Previously, the states had deter-
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mined their own citizenship and subsequently the citizenship 

of the United states. Law was now to emanate from the center, 

rather than grow from the roots. 

ThE, debate in the Senate was less remarkable than 

that of the House. Comments were more often than not trivial 

matters of detail or questions directed to Howard about the 

impact of the resolution on this or that. The Senate voted 

on the mea::::ure on June 8. 1866, and by a vote of 33 to 11 

approved the Amendment. The House concurred in the amendments 

made by the Senate by a vote of 120 to 32, and the resolution 

was sent to the states for ratification. 

The Reasoning Behind the Amendment. It is important to delve 

more thoroughly into the intent of the resolution and consider 

what its effect was designed to be. An understanding must 

be drawn as to what the new amendment would equalize and 

protect. 

It has been shown that the Freedmen's Bureau Bill of 

1866 was designed to provide mili t~ary protection to all Negoes 
'-

who were dE~nied any civil rights or immunities which white 

men of that particular area held. Among these civil rights 

were the right to make and enforce contracts; the right to 

sue, be parties in a suit, and give evidence; the right to 

inherit, purchase, sell, hold, and convey property; and to 

have "full and equal benefit of all laws and proceedings for 

the security of person and estate. ,,34 It has also been shown 

that Bingham' slintention in the first section of the joint 

resolution was to remedy the constitutional flaws which had 
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made both the Freedmen's Bureau Bill and the Civil Rights Bill 

unconstitutional acts of Congress. He wanted to amend the 

Constitution in order to grant Congress the power to enact 
+\.,~~~ 

such legislation, and he wanted to implant ill J I' principles 

in the Constitution so that future Congresses could not undo 

his work. :~e shared stevens' fear of the Democrats in this 

regard. But he also had some very definite ideas about what 

the Amendment, when ratified, would do. 

In 1857, Bingham had made a distinction between 

"civil" rights and "mere political or conventional" rights. 35 

Civil rights were, for Bingham, the free and equal enjoy

ment of life, liberty, and property, which is the product of 

labor, subject only to restriction and deprivation by due 

process of law (judicial pr04eedings). Ovil rights were far 

different from political rights. Civil rights were the "rights 

of human nature which belong to each member of the state, 

and cannot be forfeited hut by crime. ,,36 Political rights, 

on the othE!r hand, were "subj ect to the control of the 

majority. ,,37 Foremost among these political rights would be 

the right to vote, the right to run for public office, the 

right to attend public schools, and the right of access to 

public property and conveyances. Again, the Fourteenth 

Amendment VIas to protect "civil" not "political" rights 

In this light it can clearly be seen that the Equal 

Protection Clause was designed not to grant any new or addi-

tional rights. Citizens of the United states already held 
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civil right:s. Instead, the Equal Protection Clause was intended 

to protect these rights from state action which might restrict 

their exercise. The emphasis on protection will be considered 

shortly. 

Bingham also made a major point of the fact that the 

Constitution makes use of the word "person" rather than "citi-

zen" in the Fifth Amendment. 

The Constitution provides, ... that no person 
shall be deprived of life, liberty, or property 
without due process of law. It makes no dis
tin.ction either on account of complexion or 
birth - it secures these rights to all persons 
within it~8exclusive jurisdiction. This is 
equ.ality. 

Consequently , civil r~ghts had ·.1>el:Orlged~toc;Nggrees~in·~t13:e 

South ever since the ratification of the Constitution, according 

to Bingham. Now, however, Congress would have the power to 

ensure that those civil rights would be protected. Upon rati

fication of the Fourteenth Amendment, Congress would have the 

power to prohibit state interference in the exercise by Negroes 

of their rights to life, liberty, and property, subject only 

to the restraints of due process of law. Aliens would also 

be considered within the purview of "persons." 

Traditionally, in any consideration of the Equal Pro-

tection Clause, the emphasis has fallen on the word "equal." 

This is, of course, why the clause has drawn the attention of 

the twentieth-century movement of egalitarianism. But a very 

good case can be made that the emphasis of the framers was 

on the word "protection," instead. Indeed, the clause takes 

on an entirely different meaning when read as "equal protection 
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of the laws." In this light, the word "equal" becomes merely 

a modifier of the word "protection" and carries a meaning much 

closer in understanding to "not unfair" or "the same." 

"Protection of the e" law," therI'ore, carries a completely 
1\ 

different meaning from the way, as will be seen, it has been 

interpreted by the Supreme Court in the last century. It 

takes on a meaning not of guaranteeing that the law should 

not fall hE.rder on one person than another, but rather that 

all persons should be equally protected by it. All persons 

(whites, Negroes, men, women, adults, children, rich, poor, 

citizens, cmd aliens, according to Bingham) would be equally 

entitled to the protection of their civil rights by the police 

and the courts - these being the agents of "protection." 

Schools have nothing to do with civil rights and moreover do 

not "protect" anyone, so it is reasonable to assume that 

schools are not meant to be included. Buses, trains, and 

streetcars do not "protect" anyone's civil rights, so it is 

also reasonable to assume that they were not meant to be 

included either. The application of the Equal Protection 

Clause to these areas and to others, therefore, amounts to 

nothing more than the deliberate misinterpretation of the 

clause to fleet a specific need of the Court to support its 

decisions. J9 

Such, therefore, was the original understanding and 

the intent of the framers of the Equal Protection Clause of 
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the Fourteenth Amendment. It will be seen. however. that the 

Supreme Court in its application of the clause in the years 

since 1866 has clearly not felt itself bound to the authors' 

intentions. The Court has roamed far afield in its applica

tion of the, Equal Protection Clause in order to justify and 

legitimate its decision. The intrusion of arbitrary judicial 

decision-ma.king. which has developed along with the school of 

sociologic2.l jurisprudence. into a tradition of consti tu

tionalism :tas served to produce an abomination of both. 
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Thl~ Fourteenth Amendment was ratified by the required 

three-four-~hs of the states and formally adopted on July 28, 

1868. From this point on, the Equal Protection Clause 

meant whatever nine (or ten) men sitting on the Supreme 

Court said it meant. 

Th,~ interpretation of the Equal Protection Clause 

has undergone a number of major changes. The following are 

a number o:f the more outstanding cases turned upon the clause. 

Rather than approaching the cases in strict chronological 

order, they have been grouped into areas of application. 

In this way, the enormous scope of the clause as it has 

been appliE~d will be readily apparent. By keeping in mind 

the points made in the first part of this paper, it will 

also be apparent how drastically the Court has misapplied 

the Equal Protection Clause in order to secure civil, social, 

and political reforms that it deemed necessary or advisable. 

The Early Cases. The first cases brought under the Four

teenth Amendment were the Slaughter-House Cases40 in 1873. 

The plaint:iffs were owners of slaughter-houses in Louisiana 

who had bel~n forced out of business by an unquestionably 

corrupt Reconstruction state government which had granted 

a monopoly in the slaughter-house business to just one firm. 

The plaintiffs argued that, among other things, the Louisiana 

statute abridged their privileges and immunities as citizens 

of the United States, and that it denied to them equal pro-
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~ec..IC4.""c..d 
tection of the laws. But the Court cl!?l.~ that it lacked 

jurisdiction since the privileges and immunities that had 

been violated were those associated with state citizenship 

and were, therefore, not subject to interference in the 

granting of and care for by the federal government. 

The Court apparently was merely ducking the issue. 

According to the language used by Rep. Bingham and others, 

the Court should have held with the plaintiffs. Their right 

to make contracts had clearly been unequally impaired as 

compared to other citizens. But to the Court the provisions 

of the Fourteenth Amendment were not meant to protect white 

Southerners. As Mr. Justice Miller stated in the decision: 

We doubt very much whether any action of a 
state not directed by way of discrimination 
against the negroes as a class . . . will ever 
be held to come within the purview of this 
provision. 

Justice Miller proved to be a very poor prophet, but in his 

and the Court' s : behalf it should be statecl that the enormous 

scope of the first section of the Fourteenth Amendment was 

not popularly realized. The political sections of the Amend

ment had drawn far more attention all along and it might 

have been natural to give the first section a similarly 

narrow construction. 

Ten years later, the Court once again turned its 

attention to the Fourteenth Amendment in its deliberation 

of the CiJl Righ~Cases.41 The cases involved the refusal 
/II 

of two theatre owners to admit Negroes, two hotel managers 

to accomodate Negroes, and a railroad conductor to allow a 

Negro woma~ to ride in the ladies' car. In each case the 
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Court held that the Fourteenth Amendment .Ii~ not protect 

Negroes from private discrimination because just as the Bill 

of Rights places restrictions on the agencies of the federal 

government, the Fourteenth Amendment places restrictions on 

state governments. Nothing in the Constitution restricts 

the private citizen. Consequently, victims of "private 

discrimination" could seek no recourse in the courts. 

An important dissenting opinion was that of Mr. 

Justice Harlan. His dissent was based on the premise that 

common carriers, places of temporary residence, and places 

of amusement were not "private persons." Their close coop-

eration with state governments and dependence upon them for 

licenses brought them within the scope of the Equal Pro-

tection Clause. Though this decision has never been for

mally reversed, the Court has developed means of circumventing 

it and adopting Justice Harlan's ctAument. 

~Perhaps one of the most well-known decisions handed down by 

the Court was that in the case of Plessy v. Ferguson. 42 

This case carried the reasoning of the Civil Rights Cases a 

step furth'9r by ruling that "separate but equal" accomodations 

in schools, parks, waiting rooms, public conveyances, rest 

rooms, etc. did not constitute a violation of equal pro

tection. Again Justice Harlan, a joutherner incidentally, 

wrote a strong dissenting opinion. The rule established in 

this case would stand for almost sixty years. 

Though this decision would become the focus of attack 
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for egalitarians in later years, the decision was entirely 

within the origilhal understanding of the Equal Protection 
'-/ 

Clause. Had the Fourteenth Amendment stated that all seg-

regation i:(l schools, parks, and streetcars would become 

illegal, it is certainly doubtful at best that it would have 

even passed its initial test in the House. Thaddeus stevens 

would have preferred such an amendment, but admitted that 

the resolution before the House was not it. The Equal Pro-

tection Clause in no way intended to put an end to segrega-

tion. 

Alien Discrimination. One area of interpretation has only 

just recently acquired a construction similar to that of 

the framer:s; that is the area of discrimination against 

aliens. R13p. Bingham, as previously noted, intended aliens 
~Yo+c.cJ.: 0Y\ 

to be included in the 1 ' " offered by the Fourteenth 

Amendment within the meaning of "any persons." That con

struction, however, has been a long time in evolving. 

Th,;; first case in which the Supreme Court considered 

discrimination against aliens was McCready v. Virginia. 43 

In this case the Court upheld the right of Virginia to deny 

to all non·-ci tizens (aliens and citizens of other states, 

alike) the right of its citizens to fish for oysters in its 

waters. This construction is very obviously a complete re

versal of what Bingham and others had intended. 

Yick Wo v. Hopkins44 represented the beginning of a 
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long transition. The city of San Francisco had passed an 

ordinance which required a license for those people running 

a laundry in a wooden building. Since nearly every bui~ng 

was wooden, this ordinance applied to nearly all laundries 

in the city. Oddly enough, the Court found that all of the 

laundries run by Chinese persons were denied licenses. The 

Court held the ordinance to be a violation of the Equal Pro-

tection Clause because it was applied so unequally. This 

was the first time that the Court held a state law or city 

ordinance to be unconstitutional under the Equal Protec-

tion Clause. 

In Patstone v. pennsylvania45 the Court retreated to 

its position in the McCready case by upholding the right of 

a state to prohibit aliens from hunting its game. The fol-

lowing year it also upheld the right of a state to limit 

employment on its public works to United States citizens in 

Heim v. McCall. 46 But another case decided in the same term, 

Truax v. R~ich, held that a state could not deny to an alien 

the right to employment in common occupations. A state could 

not deny to aliens the means of earning a livelihood. How

ever, in Ohio ex reI. Clarke v. Deckebach47 the Court upheld 

a state law which denied to aliens the right to operate a 

pool hall. This, the Court determined, was not a "common 

occupation" wi thin their meaning and claimed that the state 

might have a valid purpose of which the Court was not aware. 
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The state received the benefit of the doubt. 

Alien discrimination has also been the objective of 
48 

various sta.te property statutes. In Terrace v. Thompson 

the Court upheld the alien land laws of the west coast states 

which forbad any person ineligible for United state citizen

ship to acquire agricultural land. To get around these laws, 

alien parents were paying for property acquired in the name 

of a native~born child. The states then moved to prohibit 

this practice by enacting legislation which prohibited persons 

ineligible for citizenship to pay for land sold to citizens. 

These laws, however, were held to be unconstitutional in the 

decision in Oyama v. California. 49 

In 1948, the Court also returned to the ruling of 

the Patstone case in Takashi v. Fish and Game Commission. 50 

In this case the Court denounced the discriminatory distinc-

tions in the state laws which had been upheld in the past 

and held unconstitutional a state law prohibitting ineligible 

aliens from obtaining commercial fishing licenses. The 

obiter dictum of the decision carried a statement which, 

in effect, extended to aliens the full protection of the 

Equal ProtE~ction Clause as its framers had intended. 

Most recently, the Court in Sugarman v. Dougal151 

held that the shelter of equal protection includes aliens 

who make their living in the common occupations of a commun

ity. The protection extended to such aliens would be as com-

plete as that extended to citizens. As an expansion of the 

Truax decision, it involved more than just the right to 
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employment. 

Discrimination in Public Facilities - Schools. After the 

decision in Plessy v. Ferguson, one would naturally assume 

that the Court would take it upon itself to see that the 

separate facilities were in fact equal. But in Cumming v. 

County Board of Education,52 decided only three years later, 

the Court found no denial of equal protection to sixty 

Negro chilc.ren for whom the county had not built a high 

school. Though the county maintained a high school for 

white children, it contended that it could not afford to 

provide the Negro children with their own school. This 

argument that the county could not afford a black high school 

seemed sufficient for the Court and it held for the School 

Board. Likewise, in Gong Lum V. Rice 53 the Court held that 

a Chinese child could be required to attend a school for 

Negro children in another school district, instead of being 

allowed to attend one for white children nearby. The in

justice of being forced into another school district for 

racial rea:::lOns has been continued and only reversed in re

cent times. 

Th'3 landmark case in the area of discrimination in 

the school:s was Brown v. Board of Education of Topeka, 54 

decided in 1954. This decision stated that "separate ed

ucational facilities are inherently unequal." The Court 

held that segregation in public education is a deprivation 
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of equal protection of the laws guaranteed by the Fourteenth 

Amendment. This case overturned and did away forever with 

the "separate but equal" rule of Plessy v. Ferguson. In a 

companion case, Bolling v. Sharpe,55 the Court applied the 

same rule to the District of Columbia. 

This decision is open to attack from an historical 

viewpoint, because the framers of the Fourteenth Amend-

ment in general did not consider the right to an education 

in the public schools a "civil right." Indeed, Bingham 

himself considered it to be a "conventional (or political) 

right" in the context previously discussed. However, in the 

eighty-six years between ratification of the Fourteenth 

Amendment c.nd the Brown case, the education of children had 

become a requirement by law enforced upon parents. Conse-

quently, aEl education became more and more widespread it 

came to be considered a right. Though not a "civil right" 

in the context already used, it was a "social right;" that 

is, a right acquired by membership in and bestowed by one's 

society. Social norms and standards to be enforced by 

Court decree began their sweep into Constitutional law 

through the opening provided by this decision. 

The decision in Brown v. Board of Education of Topeka 

was widely denounced as being contrary to the principles of 

states' rights, state sovereignty, and local control of 

public education. Many states enacted statutes designed 

to circumvEmt the decision. Faced with a deselgregation 
~ 

order, Prince Edward County in Virginia closed its public 
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schools entirely and provided financial support for seg

regated private schools. In Griffin v. School Board of 

Prince Edwa.rd County56 the Court held that the plan vio-

lated the Equal Protection Clause because it was construct

ed for the sole purpose of insuring that white and black 

children would attend separate schools. 

But the desegregation order of Brown v. Board of 

Education has been interpreted by the lower courts as an 

order to ir.tegrate, not desegregate. From this twist have 

come the b~ssing orders. Once again children are being 

forced to c.ttend a particular school simply because of their 

race. In Addabbo v. Donovan57 the parents of white children 

being bussed to a predominantly Negro school in order to 

achieve racial balance contended that their children were 

being moved solely on the basis of race. This, they argued, 

was in violation of the rule of Brown v. Board of Education. 

But the Warren Court denied certiorari and in effect upheld 

the lower court bussing order. 

Discrimination in state colleges and graduate schools 

have had a separate development. In 1908, in Berea College 

v. Kentucky58 the Court held that a state could validly 

prohibit a private college from teaching whites and blacks 

together. Thi+,mounted to an extension of the "separate but 

equal" rulE~ to education. 

The big change came in 1938 with the decision in 

Missouri ex reI. Gaines v. Canada. 59 The state of Missouri 
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did not maintain a separate law school for blacks, but by 

state law the state would provide payment of tuition at the 

state University law schools of any adjacent state for its 

black citizens until such time as Missouri built a Negro 

law school. Gaines had applied to the Missouri Law School 

and had been refused admission, but was offered the tuition 

payments tc any state law school in an adjoining state. The 

Court determined that Gaines had been rejected solely because 

be was black and that he had been denied equal protection. 

The Court reaffirmed this ruling in Sipuel v. 

University of Oklahoma,60 stating: 

The petitioner is entitled to secure legal ed
ucation afforded by a state institution . . . 
The State must provide it for her in conformity 
with the equal protection clause of the Four
teenth Amendment. 

This case was identical to the Gaines case except for the 

fact that the plaintiff was a female. 

In 1950, the Court gave a hint of the coming Brown 

. S tt . t 61 case ln wea v. Paln ere In this case the Court held 

that under the Equal Protection Clause a Negro student 

could not be denied admission to graduate or professional 
e&uC04f.'o )"\ 

Q dF 9 t i a~~ a state university because of race, even if 

separate facilities are offered. The Court examined the 

facilities, faculty, and reputation of the Negro law school 

and found it to be lacking in substantial equality to that 

of the white state law school. 
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Decided in the same term of the Court as Sweatt v. 

Painter was McLaurin v. Oklahoma State Regents. 62 McLaurin, 

a Negro, was admitted to the University of Oklahoma Graduate 

School, but was forced to sit in a specially designated row 

in the classroom, at a designated table in the library, and 

at a designated table in the cafeteria. The Court held that 

a Negro student must receive the same (my emphasis) treatment 

as other students. This case brought students under the 

protection of the Equal Protection Clause. 

Discrimination in Public Facilities - Non-School. The 

Supreme Court was slightly better at insuring the equality 

of separate facilities outside of education in the years 

following Plessy v. Ferguson. In McCabe v. Atchison, T. & 
6"=\ S. F. Ry. - the Court held as a violation of equal pro-

tection an Oklahoma law allowing a railroad to carry sleeping, 

dining, and chair cars for the exclusive use of white pas-

sengers without providing the same accomodations for Negroes. 

Similarly, in Henderson v. U. S.64 the Court held that a 

railroad which reserved ten tables for white passengers and 

one for Negroes did so in violation of a federal law by 

SUbjecting the Negro passengers to undue prejudice and dis-

advantage. In 1955, the Court applied the desegregation 

rule of Brown v. Board of Education to public beaches in 

Baltimore v. Dawson65 and to public golf courses in Holmes 

v. Atlanta. 66 But unlike the manner in which the rule was 
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applied in 9ducation, swimmers, sunbathers, and golfing 

foursomes were never subjected to the quotas of forced 

integration. 

In the will of Stephen Girard, probated in 1831, 

a sum of money was left for a college to be established 

which would educate "poor white male orphans." The city 

of Philadelphia was named as trustee. In Pennsylvania v. 

Philadelphia,67 however, the board operating the college 

was determined by the Court to be an agency of the state 

of Pennsylvania. Consequently, the board's refusal to admit 

Negroes (and
J 

I presume, women as well, though the case did 

not mention it) was a discriminatory act in violation of 

the Fourteenth Amendment. 

In the cases Peterson v. Greenville68 and Lombard v. 

Louisiana69 the Court applied the Shelley doctrine (to be 

discussed more fully later) to luncheon counters. The 

doctrine prohibited enforcement by the state of private 

discrimination, because this would make the state a party 

in the discrimination. This amounted to an adoption of 

Justice Harlan's dissent in the Civil Rights Cases. 

Jury Selection. One area in which the Court has been con

sistently true to the intentions of the framers of the Four-

teenth Amendment is that of jury selction. It would appear 

that this is one area in which the guiding principles of 

the Consti-cution are truly ongoing and not subject to forces 
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of racial prejudice and historical reactionarianism. 

Three important cases involving jury selection were 

decided in 1880. In Strauder v. West Virginia70 the Court 

held that a Negro was entitled to be tried by a jury from 

which Negroes had not been systematically restricted be

cause of their race. But in Virginia v. Rives 71 the Court 

held that a Negro is not entitled to have other Negroes on 

the jury hE~aring his case. In other words, the process of 

jury selection must be blind to the race of the prospective 

juror. In the third case, Ex parte virginia72 the Court 

upheld the conviction of a county circuit court judge who had 

excluded Negroes from jury lists solely on the basis of race. 

The conviction had been made under a federal law prohibiting 

racial discrimination in the selection of jurors. 

In 1935, in Norris v. Alabama73 the Court held that 

the petitioner, along with eight other Negro boys, had been 

denied equal protection of the laws due to the fact that 

Negroes had. been systematically barred from jury duty in 

state courts. According to uncontradicted testimony, no 

Negro had been called for jury duty in the history of Jackson 

County. The Court held this to be a prima facie case of 

denial of equal protection. 

The Court carried the rule of the Norris case on 

and in Hill v. Texas 74 ruled that the burden of proof in a 

case charging racial discrimination in jury selection was 

not to be borne by the Negro defendant. Instead, the state 
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bore the obligation of proving otherwise. In this case, the 

fact that no Negro had served on a grand jury in the county 

for at least sixteen years constituted a prima facie case 

of discrimination. But two years later the Court reasserted 

the Rives rule saying in Akins v. Texas75 that no race or 

group is entitled to proportional representation on juries 

in order to insure equal protection. Once again the Court 

was establishing a balance between one rule and the other. 

In Cassell v. Texas76 the Court once more reached 

back to the Stauder doctrine by holding that jury commissioners 

had denied equal protection even though Negroes had appeared 

on jury lists. Equal protection had been denied, the Court 

held, because the commissioners selected jurymen from per-

sonal acquaintances, and they had failed to acquaint them

selves with the qualifications of prospective Negro jurors. 

Three year:3 later, however, in Brown v. Allen 77 the Court 

took a morl:! conservative tone and held that juries selected 
,..~\\ ~ 

from tax y 17 with those with the most property chosen 

first, does not constitute racial discrimination even though 

more whites appear on the jury lists thru1 Negroes. Later 

in the same year, the Court tempered this ruling with the 

d .. . A G· 78 eC1Slon l~ very v. eorgla, In this case the Court 

found evidence of racial discrimination in the fact that the 

jury selection had been administered by distinguishing 

between white and Negro persons listed on the tax rolls. 
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This was determined to be prima facie evidence of discrimina

tion. Hernandez v. Texas 79 applied this same rule to Mexican 

and Latin-Americans. In the Hernandez case the Court found 

that no person with a Mexican or Latin-American name had 

served on a jury in twenty-five years. 

The most recent major case in regard to jury selec

tion is Swain v. Alabama. 80 In this case the Court held 

5 to 4 that the system of peremptory challenges was estab-

lished to gain a fair jury and the intrusion by the Court 

into the prosecutor's motives for. challenging and dismissing 

the six Negroes called in the venire would destroy an essen-

tially fair system. The decision came in the face of 

evidence wJ1.ich showed that no Negro had ever served on a 

jury in that particular county. The Court ruled that evidence 

would have to show a systematic statewide exclusion of 

Negroes in order to establish a prlma facie case of discrim-

ination. 

Discrimination in Housing Codes. Outside of education, per-

haps no arE~a of law to which the Fourteenth Amendment has 

been appliE~d is as emotionally charged as housing codes -

that is, the right to maintain the status quo of one's own 

neighborhood. 

ThE~ Supreme Court made its first ruling in the area 

of discrim:_natory housing codes in 1917, in Buchanan v. 

Warley.81 The city of Louisville, Kentucky had enacted an 
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ordinance establishing restrictive zones for white and black 

residences. The Court held that this was a clear violation 

of the Fourteenth Amendment in that an agency of the state 

was enforcing a law which was, on its face, discriminatory. 

But landowners developed their own system of discrimination 

through the institution of restrictive covenants. White 

property-owners would form a covenant in which a promise to 

sell at a later time only to whites became a condition for 

buying the land in the first place. 
82 In Corrigan v. Buckley the Court upheld the validity 

of these covenants. The decision stated that: 

The Fifth Amendment is a limitation only on 
the powers of the general government, and 
is not directed against the action of indi
viduals. 

The case w~s brought in the District of Columbia, consequently 

the decisi:m was made under the Fifth Amendment rather than 

the Fourteenth which would have applied in a state. The 

effect of the decision was to protect private discrimination 

and make it enforceable in the courts. But this was changed 

by the decision in Shelley v. Kraemer. 8] In this decision 

the Court Gut the legs off of restrictive covenants by render

ing them unenforceable. The Court held that although restric-
c.o"e~ ... ~ ~c.. 

tive could be made, ~ Constitution having no power over 
1\ 

private discrimination, enforcement of the covenants in the 

state courts would make the state a party to the racial dis-

criminatio~ in violation of the Fourteenth Amendment. In 
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the companion case, Hurd v. Hodge,84 the Court applied the 

same rule to the District of Columbia and the federal 

courts. 

In 1967, the Court held in Reitman v. MUlkey85 an 

amendment to the constitution of the state of California to 

be unconstitutional. The amendment, which had been sup-

ported by real estate interests, forbad state or local 

limitations on the right of ffi1y person to sell, lease, or 

rent, or decline to do so, to any person he may choose. 

This was held to be unconstitutional on the grounds that 

it would have involved the state in private racial dis-

crimination contrary to the Fourteenth Amendment. 

Protection of Defendants. Since 1956 the Supreme Court has 

applied th,e Equal Protection Clause to a new area of law. 

The clause has taken within its purview the protection of 

defendants in felony as well as misdemeanor judicial pro-

ceedings. 

In Griffin v. Illinois86 the Court held unconstitu-

tional a statute which required a person wishing to appeal 

his conviction of a noncapital crime to purchase a tran-

script of the lower court proceeding. This was impossible 

for the defendant to do because of the enormous cost of 

having such a transcript made. The Court held that the 

statute macie financial ability to purchase the transcript 

a condition for gaining access to the appellate courts, 
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which is not in any way related to the administration of 

justice in an impartial manner. Making financial ability 

to pay for the transcript a requirement for appeal consti-

tututed in the eyes of the Court a denial of due process 

and the equal protection of the laws. 

In Williams v. Oklahoma City87 the Court expanded 

the doctrine of Griffin v. Illinois to include "petty 

offenses." The defendant, an indigent, was convicted of 

drunken driving and sentenced to 90 days and a $50 fine. 

The Court held that for such a conviction and sentence, the 

state was required to provide a free transcript to an indigent 

appealing his case. 

The Court has also used the Equal Protection Clause 

in the area of imprisonment of indigent defendants. In 

Williams v. Illinois88 the Court held that the confinement 

of a convicted person beyond the statutory limit of confine-

ment for i:(lvoluntary nonpayment of a fine or court c6sts 

constitutues a violation of equal rights to indigents. 

Tate v. Short89 applied this rule to misdemeanor convic

tions as well. Texas law limited punishment for traffic 

violations to fines, but allow~d for unpaid fines to be 
'-' 

converted into a sentence at $5 per day. The Court held 

this to be discriminatory and in violation of the Equal 

Protection Clause. 

In Jackson v. Indiana90 the Court held that Indiana's 

indefinite commitment of incompetent defendants without 
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the procedural protections given to civil commitments 

denied equal protection of the laws. This case raised __ 

concern in some circles because in such cases the court 

takes the role of parens patria (in place of parent) just 

as it would in a juvenile proceeding. Some fear was ex-

pressed that the Supreme Court would later prohibit this 

stance even in juvenile proceedings, but thusfar no other 

decision has even hinted at such a move. 

Reapportionment. No other area of interpretation of the 

Equal ProtEO'!ction Clause represents a more willful abuse of 

its language than does reapportionment. It is without a 

doubt the Inost unwarranted and uncalled for intrusion 

by the judiciary into the sphere of politics. Moreover, 

the Court has established itself and the rest of the federal 

judiciary as the sole determinants of the construction of 

state governments. 

The initial intrusion was made in Baker v. Carr91 

In which the Court granted certiorari (thus claiming 

jurisdiction) in a case disputing the fairness of appor

tionment. The Court claimed jurisdiction under the Equal 

Protection Clause. The decision set as the only require-

ment that the apportionment be "fair." 

Gray v. Sanders92 was the first case to define 

fairness in apportionment. In its decision the Court 

stated tha-:;: 

Once the geographical unit for which a repre
sentative is to be chosen is designated, all 
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who participate in the elction are to have an 
equal vote - whatever their race, whatever their 
sex, whatever their occupation, whatever their 
income, and wherever their home may be in that 
geographical unit. This is required by the 
Equal Protection Clause of the Fourteenth Amend
ment. 

The Equal Protection Clause of the Fourteenth Amendment re-

quires no ::::uch thing. Indeed, the doctrine of "one-man 

one-vote" is nothing more than a product of the Court's 

imagination. 93 In this particular case it was mathematically 

possible for one-third of the populace of Georgia to elect 

a state official. 

Wesberry v. Sanders94 carried the equal-vote doctrine 

to congressional districts. The state of Georgia was 

ordered to redraw its congressional districts so that "as 

nearly as it is practicable one man's vote in a congress-

ional election is to be worth as much as anotherrs." But 

later it would be the courts that would dtermine what was 
SQ.llo'l"S 9 5 

and was not practicable. In S rr v. Kent Board of Education 

the Court held that the one-man - one-vote principle did 

not apply to school board elections and in Avery v. 

Midland County96 it held that the principle ri~·~a. not apply 

to local governments such as countieS, cities, and towns. 

No definitive reason was given for the exemption of lower 

governmental bodies from this rule, but had the Court taken 

on the responsibility of insuring equal apportionment at 

these levels as well, the case load would have been enor-

mous. The distinction appears to be both arbitrary and for 
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the sake of expediency. 

The Court began to really put the screws to the 

states in Kirkpatrick v. Preisler97 and Wells v. Rocke

feller,98 which challenged the reapportionment plans in 

Missouri a~d New York, respectively. In Missouri the dif

ference in population between the least and most populous 

districts under the plan was 25,802. In New York the dif

ference was 53,603. In both cases the Court held that the 

congressional reapportionment plans did not meet the 

standards established in Wesberry v. Sanders. Neither plan 

was "a good faith effort to achieve precise mathematical 

equality." 

Later in 1968, the Court held in Kramer v. Union 

Free School District99 that a New York statute providing that 

in certain school district elections an otherwise eligible 

voter coul1 vote only if he owned or leased taxable real 

property within the district or was the parent of a chi14 

attending ~ district school was in violation of the Equal 

Protection Clause. The statute was held to be unconstitu-

tional bec~use it did not meet the test of promoting a 

"compelling state interest." Though this decision has never 

been elaborated upon, an argument could be made that it 

applied the Wesberry doctrine to school board elections and 

had the effect of overturning Sailors v. Kent Board of 

Education. 

The Court has also used its interpretations of the 
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Equal Prot'3ction Clause in ordering reapportionment to alter 

by Court d'3cree the structure of state governments. This 

represents the most abominable of all intrusions into the 

sphere of Iloli tical issues. The intrusion began with 

Reynolds v. Sims. 100 The Alabama state legislature at that 

time was bicameral and legislators were elected from districts 

which had :1.ot been redrawn in sixty-one years. Consequently, 

the Court found that rural voters were "over-represented," 

and that 25% of the populace could control. both houses 

of the legislature. Going beyond ordering reapportionment 

as in Wesb2ry v. Sanders, the Court declared that: 

... as a Constitutional standard, the Equal 
Protection Clause requires that the seats in 
both houses of a bicameral legislature must be 
apportioned on a popUlation basis. 

In other words, if the Court had control over the construc-

tion of Congress, the Senate would have to be apportioned 

according to population, as the House is. No longer could 

a state US2 the structure 6f the federal government as a 

model for its own. 

Five other cases were decided along with Reynolds 

v. Sims. rrhe first four were rather cut and dried by the 

Reynolds d,;:)cision, but the fifth was far more involved. In 
101 the first :four cases, WMCA v. Lomenzo, Mayland Committee 

102. 103 v. Tawes, Davls v. Mann, and Roman v. S · k 104 t lncoc , he 

Court applied the ~~1~lt~ rule to New York, ~~Io.nf~ V. .. 25 l~lnla, 

and Delaware, respectively. The percent of the populace 

that could theoretically control the legislatures varied 

from 41% in New York and Virginia to 18.5% in Delaware. The 
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Court held that none of the states offered any political 

remedy to the apparent inequity. 

The fifth case decided along with Reynolds v. 

Sims was Lucas v. Colorado General Assembly. 105 Only two 

years earlier, ln 1962, by a vote of two-to-one, the citi

zens of Colorado had voted down a proposal to establish 

equal representation by population in both houses of the 

legislature. In 1964, the theoretical majority of the state 

House was 45.1% (very close to equality by the Court's own 

standards) and 33.2% in the Senate. The people of Colorado 

had determined overwhelmingly that they wanted one house 

(the Senate) to continue to represent geographical interests. 

But the Court looked past the very evident desire of the 

people and held that the "overall legislative representa-

tion in the two houses" was not "sufficiently grounded on 

population to be constitutionally sustainable under the 

Equal Protection Clause." Even though a political remedy 

was available, the Court ordered that judicial effectuation 

of the rem2dy take place. The decision smacks of judicial 

usurpation of political power. 

The Court reneged slightly in regard to protection 

of geographical interests by the guarantee of geographical 

t t · . D h D' 106 C . represen a" lon ln usc v. aV1S. The ourt held valld 
e.\c.c..·h'oV\ 

a plan for the 7 • : of an eleven-man city council, each 
c.ou",,; I ""CU\ 

elected at large, but requiring that one 1 E. aWl from 

each of the seven districts serve on the council. The 



Court admitted that this would insure membership on the 

council of some members with a knowledge of rural prob-

lems. 

Political Rights - Voting and Candidacy; The Supreme Court 

has also ventured into the areas of voting rights, the 

processes of running for public office, and service in the 

position to which one has been elected. 

In 1966, The Court held in Harper v. Virginia State 

Board of Elections107 that poll taxes as a requirement for 

voting in state elections constitute a violation of the 

Equal Protection Clause. Poll taxes in federal elections 

had been banned by the ratification of the Twenty-fourth 

Amendment in 1964. In this decision the Court presumed to 

end poll taxes in state elections as well. Voting rights 

was also the thrust of Dunn v. Blumstein. 10S In this case 

the Court held that Tennessee1s residency requirements for 

voters of one year in the state and three months in the 

county constituted a violation of the Equal Protection 

Clause. The Court decreed that thirty days was ample time 

to prevent fraud in voting. With this decision, state con

trol of voting requirements virtually went out the window. 

In 1964, in Anderson v. Martin109 the Court held 

that a Louisiana election law requiring that a candidate's 

race be placed in parentheses after his name on the ballot 

was unconstitutional. The Court stated that such a pro-
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vision served no purpose other than to encourage voting 

along racial lines. In Bullock v. Carter110 the Court held 

that the Texas requirement of payment of filing fees in 

order to run for certain state offices was unconstitu-

tional under the Equal Protection Clause because it was not 

necessary to accomplish a legitimate state interest. 

Membership of elected legislative bodies on both 

the state and national levels has also drawn the Court's 

attention. In Bond v. Floyd111 the Court denied the right 

of the Georgia legislature to refuse to seat a duly-elected 

member on the grounds of his anti-war statements. Likewise, 

Congress refused to seat Adam Clayton Powell after a commitee 

reported, in 1968, that: (a) he had claimed an unwarranted 

immunity from the courts of New York; (b) he had wrongfully 

diverted House funds for his own personal use; and (c) he 

had made false reports of expense to the Committe on House 

Administration. However, in Powell v. McCormackl12 the 

Court held that Congress' power to exclude duly-elected 

members was limited to the qualifications established in 

Article I, Section 2 of the Constitution. 11J 

In Fortson v. Morris l14 the Court held that the Georgia 

legislature had the right to determine the outcome of an 

indecisive election for governor as per the state consti

tution. This was a 5-4 decision which fairly clearly bent 

the one-man - one-vote doctrine. Justices Warren, Douglas, 

Brennan, and Fortas dissented. 
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Social Rights. Though clearly not within the context of 

the framers, the Supreme Court has included "social rights" 

within the shelter of the Equal Protection Clause. By' the 

term "social rights" would be meant the rights exercised or 

made available to all members of a given society and the 

freedom of action, within limits, therein. 

In 1883, in Pace v. Alabamal15 the Court held uncon-

stitutional an Alabama statute which made illegal adultery 

and fornication in general and specifically between a white 

and a Negro. Inter-racial adultery and fornication carried 

a more severe penalty. The Court saw this as a violation 

of equal protection because it created a punishment for the 

same offense (adultery or fornication) which was lesser or 

greater de:gending on the race of the participants. 

In McLaughlin v. Florida,l16 decided in 1964, the 

Court took a new approach by stating that classification must 

be based on some valid legislative purpose, and that all 

racial classifications are immediately suspect. Florida 

criminal law prohibited any Negro and white from "habitually 

" occupy lng the same room in the night time." No sexual act 
'-' 

needed to be proven. Though both races were treated equally, 

the Court held that no valid statutory distinction could be 

found and held the statute unconstitutional. 

Loving v. Virginiall ? represents the landmark in 

regard to interracial socialization. Robert Loving and his 

wife were convicted of violation of the Virginia wrtimisce-



.-

(52) 

genation law. The Court held that the law was unconstitu

tional. Chief Justice Warren stated in the decision that: 

The Fourteenth Amendment requires that the free
dom of choice to marry not be restricted by in
vidious racial discrimination. Under our Con
stitution, the freedom to marry, or not to marry, 
a person of another race resides with the in
dividual and cannot be infringed by the state. 

It is interesting to note that whereas in this case the Court 

upheld the right of the individual to choose (an admirable 

position in defense of personal liberty), in regard to em

ployment practices the Court has given the employer very 

little right to choose on his own criteria. 

Eisenstadt v. Bairdl17 extended the doctrine of 

"reasonable classification" one step further. A Massachu-

setts statute prohibited the distribution of contraceptives 

except in the cases of physicians and pharmacists furnishing 
~ 
.. to married persons. The Court held this to .e a viola-

tion of the Equal Protection Clause. 

A classification just be reasonable, not arbi
trary, and must rest upon some ground of dif
ference having a fair and sUbstantial relation 
to the object of the legislation, so that per
sons similarlY circumstanced shall be treated 
alike .... 

The statute was hijIE¥ to be unconstitutional because it dis

criminated between married and unmarried persons in similar 

situations. 

An overlap in social and economic rights was evi-

d d · t 118 ence ln AIls on v. School Board. The Circuit Court of 
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Appeals had held that Negro teachers must be paid equal sal-

aries as white teachers doing the same work. The Supreme 

Court ln effect affirmed the lower court decision by re-

fusing to grant certiorari. 

WElfare residency requirements have also been subject 

to review by the Court. In Shapiro v. Thompson, Washington 

v. Legrant, and Reynolds v. Smith,119 all decided together, 

the Court held that state and District of Columbia residency 

requirements of one year prior to the receipt of welfare 

assistance were in violation of the Equal Protection Clause. 

Likewise, in Graham v. Richardson120 the Court held that a 

state may not deny welfare benefits to aliens who have not 

resided in the United States for a stated period of years. 

The Court stated that the Equal Protection Clause precludes 
~'t"OU\O\~ 

any denial of such benefits either on the g: ffi; that the 

recipient is an alien or that the person has not resided in 

this country for a specified number of years. 

other Rece~t Cases. 121 In Palmer v. Thompson the Court 

faced a rather ticklish stituation. Ordered to desegregate -
their public swimming pools or close them altogether, the 

city of Jackson, Mississippi elected the latter. The city 

officials considered operation of the pools on a desegregated 

basis as unwise. A suit was brought to enjoin the officials 

to open the public pools, there being only one other pool 

at which Negroes could swim. But the court held that the 
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closing of the pools did not constitute a denial of equal 

protection to Negroes, because the closing deprived whites 

and blacks,. alike. 
122 In Weber v. Aetna Casualty & Surety Co. the Court 

held that discrimination against illegitimate children in the 

state's Workmen's Compensation laws denied to them equal pro-

tection of the laws. Louisiana law placed illegitimate 

children in a category other than that of legitimate chil-

dren and m~de it possible for the former to obtain benefits 

only if there were not enough legitimate children to exhaust 

the maximu:n benefits. The classification of illegitimate 

children as "other dependents" did not meet the test of 

being based on a valid legislative purpose. 

Perhaps the most recent landmark case to deal with 

the Equal Protection Clause was Roe v. Wade, 123 the now-

famous abortion decision. In that case the Court held that 

the shelter of the clause for a "person" did not extend to 

the unborn. 
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CONCLUSION 

The role of a constitution in an ongoing governmental 

system is subject to many kinds of analysis. In this work 

I have put forward a rather conservative argument; that 

being that a constitution should be a clearly-stated and 
r ~ '" c.·h· 0'-\:5 

widely-understood embodiment of the principles and? t e 

of the government which will operate under it. A consti-

tution should remain the work of its authors, rather than 

its interpretors. It should retain the meaning originally 

given to it, rather than have it twisted and distorted by 

those who follow in later years. 

All of which is not to say that a constitution should 

not change. Indeed, it should and it must. But the change 

should come in the form of amendment - reform of the doc-

ument itself - rather than through redefinitions of the words 

of the document to make it fit particular modern needs. To 

this end, the process of amendment need be simple, because 

all too often our Constitution is viewed with such awe that 

to alter it seems to some people an act of defilement. All 

law, constitutions included, is made by men, we should re-

member, not dieties; and the purpose of law is to meet men's 

needs, not to waX eternal. Those who would prefer a more 

sanctified document, a "living" Constitution, I commend to 

Roscoe Pound. For myself, lflowever, I would prefer a docu-

ment considerably more reliable. 



(56) 

This work has focused on a mere clause of our Con

stitution and yet the enormous breadth of the words "equal 

protection of the laws" has been demonstrated. Should it have 

retained the comparatively narrow construction of its 

framers, or should it have been used by the Supreme Court 

to bring about the civil, social, political, and economic 

changes which it saw as necessary? My own opinion is rather 

definite, and I feel sure that it is evidenced throughout 

the work. 

The objective of the 39th Congress was to protect 

the newly freed Negro, and the objectives oif John Bingham 

were to provide federal protection of "civil" rights and to 

rectify thE~ flaw which he saw had existed in the Constitution 

since 1789" But to these objectives must be added those of 

the Supreme Court, because they determine how the clause 

will be applied. Among the Court's objectives must be listed: 

to bring an end to alien discrimination, to desegregate and 

integrate ~he public schools, to end discrimination in the 

use of public facilities, to insure fair methods of jury 

selection, to end discriminatory housing codes, to protect 

the rights of those accused of a crime, to order reapportion

ment and change the structure of state governments, to pro

tect the rights of voters and candidates, and to end all 

racial discrimination in state laws along with discrimination 

against other classes of people. For some of these objectives, 

I must truly admire the Court; but for some of the others, I 
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have nothing but contempt. 

ThE~ Warren Court, which brought about so many dis

tortions of the Equal Protection Clause, will in later years, 

I feel certain, mark the high point of judicial ascendancy. 

It will be many years before the jUdiciary as a whole will 

be able to chew what the Warren Court bit off. 

In closing, it remains only to be added the the 

future of ~he Equal Protection Clause is far from certain, 

or even predictable. In McLaughlin v. Florida, the Court 

appears to have found an approach that it likes, but how 

long it will last is anyone's guess. It is probably an 

approach of which John A. Bingham would approve, if we could 

only ask him. 
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