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ESTATE PLANNER’S TIP

The Congressional Budget Office estimates that reinstating and making permanent the rule allowing
qualified charitable distributions (QCDs) up to $100,000 from IRAs by those age 70½ and older would
reduce federal revenue by about $8.4 billion between 2014 and 2024.  The price tag for 2014 alone is
pegged at $124 million.  How likely is it that Congress will reinstate QCDs, which expired at the end
of 2013, for 2014?  It has been a fixture in the tax laws since 2006, although a late renewal in 2012
meant that many donors had already taken their required minimum distributions for that year, pos-
sibly reducing the number of gifts in 2012.  Philanthropic clients could make gifts up to the amount
of their required minimum distribution with little risk, provided they normally itemize their deduc-
tions.  If QCDs are renewed late in 2014, gifts made directly from IRAs earlier in the year will quali-
fy, thereby avoiding income tax on the distributions.  If QCDs are not renewed, the clients will owe
income tax, just as they would if they had taken the withdrawal themselves, but will have a corre-
sponding income tax charitable deduction.  For QCD donors who normally make charitable gifts in
excess of their required minimum distributions, they can postpone any added QCDs until later in the
year when the law’s status is clearer.
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Heidi Heffron-Clark inherited an IRA valued at
about $450,000 following her mother’s death in
2001.  Clark took annual withdrawals, leaving
about $300,000 in the IRA when she and her hus-
band filed for Chapter 7 bankruptcy in 2010.

The couple sought to exempt the IRA from the
bankruptcy estate under Code §522(b)(3)(C).  The
Bankruptcy Court agreed with the trustee and
unsecured creditors that the inherited IRA did not
constitute “retirement funds.”  The District Court
reversed, saying that the exemption includes any
account containing funds originally accumulated

for retirement purposes.  The Seventh Circuit Court
of Appeals reversed, saying that inherited IRAs
“represent an opportunity for current consump-
tion, not a fund of retirement savings.”

In a unanimous opinion, the U.S. Supreme Court
agreed with the Court of Appeals, citing three rea-
sons why inherited IRAs are not “set aside for the
purpose of retirement.”  First, said the high court,
the holder of an inherited IRA cannot make addi-
tional contributions to the account.  Second, benefi-
ciaries must begin taking withdrawals, regardless
of how many years they are away from retiring.

INHERITED IRA NOT EXEMPT IN BANKRUPTCY
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Third, unlike traditional or Roth IRAs which
impose penalties for withdrawals prior to age 59½,
the owner of an inherited IRA can withdraw the
entire balance at any time without penalty.  

The Supreme Court noted that exemptions serve
the important purpose of protecting the debtor’s
essential needs.  Protecting funds in traditional and
Roth IRAs helps ensure debtors will be able to
meet their basic needs in retirement.  The court
noted, however, that nothing would prohibit the
owner of an inherited IRA from using the entire
balance of the account on a vacation home or
sports car immediately after bankruptcy proceed-
ings are complete.  It is irrelevant whether the
funds were originally set aside for retirement,
added the court, since they are not currently held
in an account that is set aside for retirement (Clark
v. Rameker, 573 U.S. ___ (2014)).

CLOCK DOESN’T RUN 

UNTIL DISCLOSURE GIVEN

Prior to the Taxpayer Relief Act of 1997, the IRS
could redetermine the value of prior taxable gifts
when reviewing a donor’s estate tax return.
Although no additional gift tax would be due, assets
included in the gross estate could be taxed at a high-
er marginal rate.  Now, provided a gift is adequate-
ly disclosed to the IRS, a three-year statute of limita-

tions applies to the revaluation of gifts [Code
§2001(f)(2)(A)].  

The estate of Hazel Sanders argued that the IRS
was precluded from revaluing prior taxable gifts of
shares of closely held stock Sanders made to family
members from 1999 to her death in 2008.  The gifts
were reported on Form 709, but the IRS claimed that
the nature of the gifts was not adequately disclosed
to trigger the running of the statute of limitations.

The IRS noted that Sanders’ closely held compa-
ny owned but did not provide information on its
ownership of another closely held entity, disclosure
of which is required if the information is relevant
and material in determining the value of the gift
stock.  Because this information was not provided,
the estate failed to show that there was no genuine
dispute as to whether adequate disclosure was
given.  The Tax Court denied the estate’s motion for
summary judgment and scheduled a trial on the
matter (Estate of Sanders v. Comm’r., T.C. Memo.
2014-100).

COURT TELLS WIDOW NOT TO BE GREEDY

Walter Rich entered into an agreement prior to
his 1990 marriage to Katherine, promising to
leave 33% of his adjusted gross estate to a trust
for her benefit.  In 2007, Rich executed a will leav-
ing all his property to his revocable living trust.
The living trust left the greater of 50% of the residue
or $6 million to the trust for Katherine’s benefit.

The trust for Katherine’s benefit received $6
million, which was more than 50% of Rich’s
residuary and also more than 33% of his adjusted
gross estate.  Katherine sued the estate, saying she
was entitled to separate benefits under the antenup-
tial agreement and Rich’s revocable living trust.

The Surrogate’s Court denied her motion for
summary judgment.  The Appellate Division of
the Supreme Court of New York said Katherine
would have to show that the benefits provided to
her under the living trust were a legal obligation
separate and distinct from her rights under the
antenuptial agreement.  The court found that

PHILANTHROPY PUZZLER

Although Gerald retired from farming
three years ago, he is hesitant to sell the farm-
house and land that have been in his family
for three generations.  He wants to continue
living in the house and receiving rental
income from the farmer who works the land.
He read an article about the tax advantages of
giving charity property while retaining a life
estate and has asked whether he can con-
tribute the house, its contents and just a por-
tion of his farmland, and receive contribution
deductions.
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Rich’s estate planning goals were to provide for
Katherine and to fund a charitable foundation.  If
Katherine received one-third of Rich’s estate
under the antenuptial agreement, plus $6 million
from the remaining two-thirds of his estate, there
would be nothing left with which to fund the
foundation. By creating a trust to benefit
Katherine in an amount in excess of what was
required in the antenuptial agreement, Rich had
fulfilled his obligations. The appeals court grant-
ed the estate’s motion for summary judgment,
finding that Rich intended to fulfill his antenuptial
agreement obligation through the trust for
Katherine’s benefit funded by his living trust (In re
Rich Revocable Living Trust, 2014 NY Slip Op. 2982).

STATE’S WITNESS REQUIREMENT BACKFIRES

Isabel Wilner executed a will in 2007 and a codi-
cil in 2010, leaving most of her $250,000 estate to
her church.  The original and one photocopy of the
documents were given to Wilner.  Wilner’s caretak-
er placed the originals in an unlocked box under
Wilner’s desk near the hospital bed in her home.  

Following Wilner’s death in 2011 at the age of 91,
the caretaker discovered that the originals were
missing from the box, along with Wilner’s copies
and other documents from a locked box.  She,
along with the drafting attorney, presented the
attorney’s copies to the probate court.  Dana
Wilner, Isabel’s niece and heir-at-law, challenged
the probate of the copies, saying state
(Pennsylvania) law required two witnesses in cases
of lost wills.  

The court heard testimony that Wilner was
blind and would have been unable to access the
unlocked box without help, which she had never
requested.  There was also testimony that Dana
had shown up uninvited at Wilner’s home and
upset Wilner by asking for particular items of
personal property and directing Wilner that she
should be in a nursing home.  

The probate court granted the petition to admit
the copies of the will and codicil.  Dana appealed.

The two-witness rule provides that, in order to
establish a lost will, there must be proof by two
witnesses, not only of the due execution, but of
the contents, substantially as set forth in the copy.
The individuals who witnessed the execution of
Wilner’s will testified that they saw her sign but
did not read the provisions.

The Superior Court of Pennsylvania said it was
bound by the two-witness rule, noting that the
intent is to prevent “intriguing and designing
persons” from diverting the estate.  The court
begrudgingly said the rule had accomplished pre-
cisely that, adding that should an appeal to the
state Supreme Court be sought, “we respectfully
urge that body to accept appeal and revisit the two-
witness rule to determine whether a narrow excep-
tion is not appropriate here.”  The proponents of
the will, having no interest in the estate, had no
motive for proffering a false document.  The court
urged the Supreme Court to revisit the two-witness
rule in a situation where the lost will is put forward
by an individual who would receive nothing and a
charity everything (In re Wilner, 2014 PA Super. 94).

PUZZLER SOLUTION

Gerald will be entitled to a deduction for
his gift of a remainder interest in the home,
including items that are permanently affixed
to the residence (e.g., fixtures, furnace).  He
will not be entitled to an income tax deduc-
tion for the gift of a future interest in the fur-
niture and other personal property (Rev. Rul.
76-165, 1976-1 C.B. 279), although some of the
contents might be transferred to a charitable
remainder trust that would provide lifetime
income plus a deduction when the articles are
sold from the trust (Ltr. Rul. 9452026).  There
is no requirement that Gerald give his entire
farm [Reg. §1.170A-7(b)(4)], so he may con-
tribute and deduct a remainder interest in
only certain acreage.
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Special offer . . . limited time only . . . this deal
won’t last long.  Deadlines and expiration dates are
a common fact of life, and this is especially true
with the tax code.  Miss an important date and you
may be out of luck.  Consider a few of the deadlines
that apply to charitable gifts:

Qualified appraisals – Donors who make non-cash
gifts in excess of $5,000 ($10,000 for gifts of closely
held stock) must have a qualified appraisal in order
to claim a charitable deduction [Code §170(f)(11)].
(No appraisal is required for publicly traded secu-
rities, where market values are readily ascertain-
able.)  The appraisal must be obtained no earlier
than 60 days prior to the date of the gift and no later
than the due date of the return on which the deduc-
tion is claimed (including extensions) [Reg.
§1.170A-13(c)(3)(i)(A)].  Where the IRS disallowed
a deduction, saying the appraisal was not qualified,
the Tax Court rejected an attempt by the donor to
provide a second appraisal, ruling it was not
timely [Mohamed v. Comm’r., T.C. Memo. 2012-152].

Contemporaneous written acknowledgment – For
cash gifts in excess of $250, donors must obtain
written substantiation from the charity prior to the
filing of the income tax return [Code §170(f)(8)].
The acknowledgment must include the amount of
cash given and a description of any property other
than cash contributed to the organization, along
with a statement that no goods or services were
provided in return for the gift or a good faith esti-
mate of the value of such quid pro quo items [Code
§170(f)(8)(B)].  In more than one case, the Tax Court
has ruled that a donor’s initial substantiation letter
was not qualified for lack of the quid pro quo state-
ment, and then rejected a revised acknowledgment
on the grounds that the letter from the charity was
not timely [Gomez v. Comm’r., T.C. Summ. Op. 2008-
93; Durden v. Comm’r., T.C. Memo. 2012-140;
Villareale v. Comm’r., T.C. Memo. 2013-74].

Date of gift – The mailbox rule generally applies
to gifts by check, allowing the donor to mail a check
as late as December 31 and take a deduction in that
tax year if the check is received and cashed in the
normal course of business [Reg. §1.170A-1(b)].  The
same is true of gifts by credit cards, even though
the gift amount will not appear on the donor’s
bill until the following year [Rev. Rul. 78-38, 1978-
1 C.B. 67].  Gifts of stock and mutual fund shares
are generally complete when the shares reach the
charity’s account, not when the donor gives
instructions to his or her broker to make the
transfer [Reg. §1.170A-1(b)].  Transfers from bro-
kerage accounts can be completed in a few days,
but because gifts from mutual funds may require
several weeks to complete, donors should begin
the process early to assure the transfers are com-
pleted in the current year.

Reformation of charitable remainder trusts – The
realization that a charitable remainder trust needs
to be reformed often does not occur until a donor
dies and the defect is discovered.  Reformation
rules are set out in the income tax [Code §170(f)(7)],
estate tax [Code §2522(c)] and gift tax [Code
§2055(e)(3)] codes.  In the case of testamentary
trusts, reformation generally must occur within 90
days of the due date of the return (with extension),
but Code §2055(e)(3)(C) provides that, to be
reformable, all payments to noncharitable benefi-
ciaries must be stated in specified dollar amounts
or as a fixed percentage of the value of the proper-
ty.  An exception allows reformation if begun with-
in 90 days of the due date of the return to provide
payments as either a specified dollar amount or a
fixed percentage.  The IRS has been surprisingly
willing to allow reformations of inter vivos trusts
where it found that, due to a scrivener’s error, the
trusts did not comport with the donor’s intent (e.g.,
Ltr. Rul. 9804036, 9822041, 200601024, 200002029).

A TIME FOR EVERYTHING


