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I. Introduct1on 

In the past few years, espec1ally since 1954, there has 

been ra1sed 1n th1s country a hue and cry aga1nst the dec1s1ons, 

and result1ng pol1c1es of the Un1ted states Supreme Court. A 

great many people have vociferously jo1ned 1n th1s d1savowal, 

and such charges as establ1shment of judicial tyranny, abr1dg

ment of states' r1ghts, and coddling of cr1minals, have been 

leveled aga1nst the Court. In some sect10ns of the country, 

d1ssatisfaction w1th the Court has been so great as to "insp1re" 

the erect10n of b1llboards bear1ng the command - "Impeach Earl 

Warren". It 1s 1n l1ght of, and 1n d1sagreement w1th, th1s 

critic1sm that I chose my top1c. 

Bas1cally, I think that the d1sda1n in which some sect10ns 

of our populace hold the Supreme Court 1s due to 1ts dec1sions 

concern1ng indiv1dual r1ghts, as conta1ned 1n the B1ll of R1ghts 

and the Civ1l War Amendments. It is my observation that there 

is both a structural and a substantive reason for this cr1t1-

cism of the Court's recent decisions. The structural criticism 

is that the Court doesn't have the right to decide some of the 

cases it has decided, such as Gideon V. Wainwright. This is 

based, for the most part, on the critics conception of federalism 

and due process. The substantive crit1cism is that the Court, 

in its decisions, has been over-solicitous of the ind1vidual 

at the expense of society. These two criticisms are bolstered 

by each other. and e1ther one alone would be rather hollow. 

It is my intent10n, in this paper, to exam1ne both aspects 

of this cr1t1cism of the Warren Court and to pOint out what I 
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consider to be the fallaciousness of the critics' arguments. 

My thesis, therefore. is that the Warren Court does have the 

right to render decisions in the realm of individual rights: 

and that these decisions. rather than working aga1nst society. 

are in fact the only way in which the Court can protect society. 

In the main, I will confine myself to the rights of the accused 

cases decided recently, venturing into other areas only when to 

do so would shed brighter 11ght on the philosophy of the Court. 

II. The Court In History 

According to Robert G. McCloskey1 the history-of the 

Supreme Court can be divided into three main eras. In each of 

these eras, there was one predominant problem which consumed 

most of the Court's time and abilities. The Court was also 

imbued with a dist1nct philosophy and purpose in each of these 

eras. the implementation of which can be traced through the 

decisions handed down. 

The first period, the chief exemplar of which was John 

Marshall, lasted from the inception of the Court in 1789 to the 

end of the Civil War in 1864. The overriding problem of the era 

was one of nationalism v. states' rights, and the philosophy of 

the Court was that the Constitution of the United States, as 

interpreted and upheld by the federal government, was the "supreme 

law of the land". In such cases as Martin v. Hunter's Lessee, 

1 Robert G. McCloskey, The American Supreme Court 
(Chicago: University of Chicago-Fress, 1900). 



Fletcher V. Peck, McCulloch v. Maryland and Gibbons v. Ogden. 

the Court confirmed its philosophy by asserting national over 

states' rights, and by affirming the right of the Court to 

review acts of the states in light of the Constitution. As 

Justice story said in Martin v. Hunter's Lessee: "If the Con

stitution was the work of the people, the powers it granted the 

national government could be as extensive as sovereignty itself.,,2 

By the end of this era, the Civil War had been fought. and the 

question of whether or not the nation was preeminent over the 

states and sections was hopefully settled. 

Once the question concerning nationalism had, for the most 

part, been settled, the Court turned its attention to economic 

matters. The second era of its history then, from 1865 to 1937. 

was concerned with the role which capitalism should play in the 

development of our nation. The philosophy of the Court in this 

era was expounded most eloquently (and most often) by Justices 

Field and Bradley, and Chief Justices Waite and Taft, in such 

decisions as the Slaughterhouse Cases, Hammer v. Dagenhart, and 

u. S. v. E. C. Knight Co. Their purpose was to establish "free 

and unfettered" capitalism as the economic shrine at which this 

country should forever worship. and they were not above using 

the due process and equal protection clauses of the 14th Amend

ment to accomplish this end. "B. F. Wright has counted some 184 

deCisions between 1899 and 1937 which invalidated state laws 

(mostly of a regulatory nature)on the basis of either the due 

process or equal protection clause. ,,3 We note this in passing, 

2 Ibid •• p. 62. 
3 Ibid. , p. 151. 
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and will return to it later. As history has well-noted, the 

Court toward the end of this period was swimming against the 

wave of popular opin1on, and 1n the end, when faoed w1th the 

"Court paok1ng soheme", had to oommend the spirit of econom1cs 

unto the legislat1ve branch. 

After the Court recovered from the shock of the end of 1ts 

reign as economic arbiter, it moved into the third era of its 

h1story, the era of civil rights, and it is in th1s realm that 

we find the Court today. No longer 1s the question of nationa11sm 

hotly debated in the courts, and 1t has not been s1nce the end 

of the C1vil War. Likewise, issues of an economic nature are 

settled in the legislat1ve ohambers, with very few dec1s1ons 

reach1ng over 1nto the jud10ial prooess. The Court's new pen

ohant 1s one of concern for the rights of the 1ndividual, 

espeo1ally 1n relat10n to the soo1ety wh1ch he must oohabit 

w1th m1llions of other 1ndividuals. H1stor1ans will probably 

record Chlef Justioe Earl Warren as the symbol of th1s e~a, .• lth 

Just10es Black and Douglas as the prophets crylng in the wilder

ness, who were finally vind1cated with the com1ng of the new era, 

and a new Court ph1losophy. 

My purpose 1n wr1ting this br1ef sketch of the Court's 

history 1s to point out a few factors about the Court ln general 

whlch I believe are mlsunderstood or ignored by 1ts cr1t1cs. 

Flrst, the Court has always decided with some purpose or dlrect10n 

in mind. At any po1nt in history, the Court can be seen trying 

to form public pol1cy and implement its ph1losophy through its 

decis1ons. The Warren Court, ln other words, is not the f1rst 
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Court to try to 1nfluence the Amer1can system of pr1or1t1es 

and values. True. 1t 1s focus1ng on d1fferent pr10r1t1es and 

values than 1ts predecessors, but 1t 1s mov1ng in the same ve1n 

as the ear11er Courts and, 11ke the other Courts, 1t 1s attempt-

1ng to come to gr1ps w1th the most urgent problems of 1ts era 

wh1ch are at present, civil rights and individual 11berties. 

I contend that the Court,' as a co-equal partner with the other 

two branches of government has not only the right but the obl1-

gation to help solve our country's most urgent problems. 

"A century ago, De Tocqueville said of the Justices of the 

Supreme Court: 'Their power is enormous. but it is the power 

of public opinion.' What is given to the Justices is the oppor

tunity not to command but to persuade.,,4 This brings me to my 

second point, which is that: "Constitutional law. like politics, 

is the science of the Possible. IIS In the end. the Court has only 

the conscience of America to back up its decisions. and if its 

decisions are running counter to that conscience it runs the 

risk of being engulfed. This was painfully proven to the majority 

of the Court in 1937. At that time, when it became obvious 

that the people approved of the New Deal. the Just1ces who were 

oppo~ing it either retired or recanted. My point 1s that 1£ 

the Court were running against the collect1ve conscience of the 

United states at present. as its critics contend, then it would 

probably he stopped as it was in 1937. Since this has not 

happened, I feel it is safe to say that something approaching 

a majority of the people approve of the direction 1n which the 

House, 
4 Anthony Lewis, Gideon's Trumpet (New York: 

1964) p. 219. 
5 McCloskey. p. 23. 

Random 



6 

Court is moving. This is not to say that the Court won't be 

stopped in the future, whioh is not a remote impossibility. it 

is only to say that there is no danger ofjudioial tyranny suoh 

as most of its oritios fear. 

The third lesson whioh, I think, the history of the Court 

teaohes us is that there is a pendulum effeot operative in the 

judioial prooess. The Courts in eaoh of the eras disoussed have 

followed a similar pattern. First, there is a gradual examina

tion of the major problems of the era in whioh time the Court 

begins to define the terms with whioh it will oome to grips with 

the problems. Next, there is a rash of major deoisions whioh 

speoify in no unoertain terms what attitude the Court is taking, 

and what attitude it wants the publio to take. oonoerning the 

era's problems. Finally, there is a slowing down period in 

whioh the Court solidifies, explains and re-examines its deoi

sions. By this time, the "Amerioan consoienoe" deoides whether 

or not this is, in faot, the oourse it wishes to follow. 

In the first era, the Marshall Court defined the terms and 

made the deoisions through whioh the problem of nationalism v. 

states' rights would be solved. The Taney Court then marked 

time and merely solidified the deoisions of the Marshall Court, 

not venturing into any new areas (exoept for its disastrous 

deoision in the Dred Soott oase). In the end, the nation aooepted 

John Marshall's definition of nationalism, and that definition 

is still with us, with some mod1f1oat10n, today. The Courts 

of the seoond era d1d not fare quite so well as those of the 

f1rst, but the 1mprint of the1r philosophy is still burned 

deeply into the American eoonomio oredo. 
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Just as the Marshall Court was the exemplar of the first 

era of Supreme Court history, so, in my opinion, the Warren Court 

is the exemplar of the third era of said history. As early as 

1932 (before Earl Warren came to the bench), in Powell v. Alabama -

which was the first of the rights of the accused cases in which 

the Supreme Court began to give "preference" to the individual 

"over" the organized forces of society - the Court began to de

fine the terms with which they were going to deal with the 

problem of the individual's rights in relationship to SOCiety. 

Following the Powell case in 1932 the Court very slowly laid the 

ground rules by which the "game l1 was going to be played, and 

even took a. step backwards now and then t such as in the Betts 

v. Brady decision which seemingly broke with the rules as inti

mated in Powell. Then, in 1953, President Eisenhower appointed 

Earl Warren to the Supreme Court as Chief Justice, and things 

began to happen. Starting with the Brown v. Board of Education 

case in 1954, when the Court overruled Plessy v. Ferguson (1893) 

and stated that "separate but equal was inherently unequal", 

the Court became more definite in its rulings and more intent 

upon its purpose. The real rash of cases, however, didn't come 

until the sixties with such cases as Gideon v. Wainwright, 

Escobedo v. Illinois and Miranda v. Arizona. Lest I succomb to 

the temptation of getting into an analysis of these and other 

cases, which I don't want to do at this point, I will sum up 

this section with my observations and conjectures on the pOSition 

of the pendulum at present. 

I believe, that the Court is at the peak of its swing and 

has begun that process of solidifying and explaining further its 
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previous decisions in the cases coming before it now. I base 

this conjecture upon two observations I've made of the Court's 

recent actions. First, in such areas as rights of the accused, 

racial discrimination, and reapportionment, the Court is deciding 

new cases 1n light of those previously decided. It is in a 

period of stare decisis, if you will, and is merely adding the 

finishing touches on the law as they "found" it to exist in 

earlier cases, and not establishing any startling new principles. 

Secondly, the Court is shying away from any new fields of 

endeavor. I base this conclusion on the fact that it has 

refused to examine the draft resisters and war dissenters cases, 

which presumably could open up an entirely new area of freedom 

of expression. 

For the above two reasons I believe that the Court is now, 

as I stated before, in that slowing down period in which it will 

solidify and explain its previous decisions, but will not embark 

on any new missions -- at least not until the populace is fully 

aware of the import and rationale of the previous decisions. 

From 1789 to the Civil War, the Court labored to 
establish a reasoned argument for the cause of Union. 
From the War to 1937 it performed a similar function 
on behalf of laissez faire. Toward the end of each 
of those periods, the Judges overstepped the practical 
boundaries of judicial power and endangered the place 
they had earned in the American governmental system. 
Since 1937, the Court has striven to evolve a civil 
rights doctrine that will realize the promise of the 
American libertarian tradition, yet accord with the 
imperatives of political reality. Even when critiCisms 
are duly acknowledged, the fact remains that the Court 
has contributed more to an understanding of th1s 
1ssue than any other agency in American life. It would 
be a pity if the judges, having done so much, should 
now once more forget the l1mits that their own history 
so compellingly prescribes. 6 

6 Ibid •• p. 231. 
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To reiterate, I believe the pendulum has reached its apogee 

and is on the downward swing. This is true, I believe, because 

the Warren Court does have a sense of history and timing and they 

seem to realize their place in that history. The Justices have 

opened up an exciting concept of law and liberty, one which has 

been overlooked for far too long. They and their apologists are 

now in the process of explaining to the American public what it 

all means and why it is all necessary. I don't believe they will 

endanger the progress made to date by trying to push the American 

public beyond its limits of understanding. 

III. Judicial Review -- Democratic? 

One of the oldest and most persistent criticisms of the 

Court is that judicial review is undemocratic. The critics 

contend that it is a break with the American democratic creed 

to allow nine appointees to review the acts of elected and 

"representativetl legislatures. In the next few paragraphs 

I will attempt to evaluate the validity and pertinency of this 

criticism. 

The right to decide was established as early as 180) when 

John Marshall, in Marbury v. Madison, held section 1) of the 

Judiciary Act of 1789 unconstitutional, and retused theretore 

to issue a writ of mandamus to Secretary of State Madison. 

The doctrine of judicial review has since that time been accepted 

by most persons as a matter of established precedent. However, 

when someone disagrees with a decision of the Court it gives 

stature to their cause to claim that the Court, through the 

process of judicial review, is behaving undemocratically. 
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In refutat1.on to this argument it would be easy for me to point 

out the fact that there is very little about our government 

that is de:!Il.ocratic; that the national government is a repre

sentative, and therefore republican one; and that the Constitution 

goes so far as to prescribe that the states shall be guaranteed 

a republican form of government. However, to follow this line 

of semantic arguing would be. to a great extent, begging the 

question. I will therefore confront the question from a related 

but different angle. 

First, I assume as a sine qua non that the right of the 

Court to review legislation has been established as legal pre

cedent. really beyond reproach. Secondly, I will concede that 

judicial review is not, in the strict sense, democratic, and then 

I will ask -- so what? There are many other "undemocratic" 

institutions in our. governmental structure, most of which the 

Court's critics would uphold. The Electoral College is not 

democratic, and it is in fact useless in this day of automatic 

voting machines and an all-pervasive communications system. 

The Senate, with Nevada having equal representation with Cali

fornia is not democratic. Until the effects of Baker v. Carr 

have taken. hold. the House of Representatives with its pregnant 

rural overrepresentation will not be democratic. Both the 

House and the Senate, in so far as they are controlled by men 

from "safe districts" such as those of the Southern dynasty, are 

not democratic. The point is that there are very few democratic 

institutions in our governmental structure, and to castigate 

judiCial review as being undemocratic is not only impertinent. 

but also ludicrous. 
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So, the real question is whether or not the admittedly 

undemocratic practice of judicial review is worthwhile and 

necessary? My answer, is yes! "Judicial review is inherently 

adapted to preserving broad and flexible lines of constitutional 

growth, not to operate as a continuously active factor in 

legislative or executive decisions.,,7 The role of the Court 

is to temper legislative and executive decisions, often made in 

haste and u.nder pressure, by taking the longer view and providing 

them with flexible guidelines drawn in light of the Constitution, 

especially the Bill of Rights. This does not mean that the Court 

should "hamstring" the other branches of government with the 

Constitution, but it does mean that it should keep them 

responsible and prevent them from riding roughshod over individ

uals and minorities in the name of expediency and/or majority 

rule. ftThe root idea of the Constitution is that man can be 
8 

free because the state is not." It is of this maxim that the 

Court must constantly remind the legislative and executive 

branches through judicial review. 

At this point, I think it is pertinent to discuss another 

area of criticism closely related to that just discussed. The 

criticism I'm referring to is that of the policial "irresponsi

bility" of the Court. Again, like the previous objection, this 

one is based upon a fetish for democracy -- "political style lf -

which in this instance is equated with popular election. Because 

7 Eugene V. Rostow, I1The Democratic Character of Judicial 
Review,ll Harvard ~ Review, Vol. 66 (December, 1952) p. 210. 

8 Ib1d., p. 195. 
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the Court is not periodically subjected to the ballot box, so 

the reasoning goes, it is a dangerous institution, completely 

irresponsive to public wishes, and it could conceivably tyrannize 

the other branches of government and subsequently the people. 

I reject this argument for two reasons. First, the United 

states needs a politically irresponsive body. which can take the 

longer view(in the short run), and second, the Court is politi

cally responsible in the long run. 

Learned Hand has said: "Ours is no different from other 

constitutions, and it has by now been modified to protect the 

basic privtleges of any free society by means of an agency ir-

responsive to the pressures of public hysteria, public panic 

and public creed.,,9 This is basically what I mean when I say 

that the United states needs a politically irresponsible governing 

body. Legislatures can be fairly quick to respond to the whims 

of the populace during a period of hysteria or panic, and all 

too often innocent individuals and minorities get trampled in 

the process. Since the Court isn't immediately responsible to 

to the voters it can afford to take the longer view and protect 

the rights and freedoms of innocent bystanders. "The Court can 

in fact serve as a safety valve, relieving intolerable social 

pressures that build up when legislatures are unresponsive to 
10 urgent needs," or overresponsive to public hysteria. Though 

a little slow to respond to the challenge, I believe the Court 

did just this during the wave of Communist hysteria during the 

9 Walter F. Murphy & C. Herman Pritchett, Courts, Judges 
~ Politics (New York: Random House, 1961) Ch. 18, P. 671. 

10 Lewis, P. 212. 
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McCarthy Era. 

In th1s decade, due to overcrowded metropolitan areas, 

poverty, and numerous other factors, the crime rate has begun 

to be more noticeable to people (mainly because there are more 

people in closer proximity), and they are clamoring for stricter 

law enforcement tactics no matter how many innocent persons (and 

guilty ones) are denied their constitutionally guaranteed rights. 

It is in this area that the Warren Court has been able to take 

up the cudgel and demand that peoples' rights be respected, no 

matter what the exigencies. It has been able to do this mainly 

because it doesn't have to ask the mob to vote for it. liThe 

very purpose of a Bill of Rights was to withdraw certain subjects 

from the v1cissitudes of political controversy."ll I believe 

that this sort of impartial and irresponsive body is absolutely 

essential in this country, and this is one of the main reasons 

I chose to defend the Court. 

There have been times, however, when the Court has failed, 

or has been unable, to protect minorities against public hysteria. 

Such was the case in the relocation of the Japanese-Americans 

during the Second World War. When the emergency is great 

enough and the "will of the people" definite enough, there is 

not much the Court can, or will, do to stem the tide. This leads 

me to conclude that the Court is ultimately responsible to the 

people. In a situation such as the above, the Court could have 

been engulfed had it flaunted the will of the majority in the 

11 J. Skelly Wright, ItThe Role of the Court: Conscience 
of A Sovereign People," The Reporter Magazine, September 26, 
1963, P. 27. ---
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heat of the panic. So, rather than becoming completely im

potent, it abstained from deciding at that moment, and later 

tried to rectify the mistake by giving a monetary reward to all 

those who were illegally imprisoned. Again, the Court is 

ultimately responsible to the public. 

Another reason for the contention that the Court is re-

sponsive to the public in the long run is that the personnel 

on the Court, at a given point in time, tends to reflect the 

temper of that time, since the Justices are appointed by an 

elected President, with the consent of the Senate. Also, because 

as history has shown us: " ••• the judges have nothing to enforce 

their rule but the conscience of America, and as long as we are 

ruled by the informed and challenged conscience of America, we 

have nothing to fear.,,12 

IV. Major Criticisms of the Warren Court 

With the brief review of the history of the Supreme Court, 

and the nature of judicial review behind us, I believe it is 

now possible to discuss the major criticisms of the Warren 

Court which have come on the heels of the recent rights of the 

accused cases. I have discerned two broad categories of criti

cism, the first of wh1ch concerns the 14th Amendment and due 

process, and the second which deals with what the critics refer 

to as the "over-concern" of the Court for individuals. I will 

now proceed to expOund upon these two areas of controversy, in 

the hopes that I can dispel what are, in my mind, some common 

misunderstandings. 

12 Ibid, p. )0. 
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The 14th Amendment ~ ~ Process 

Since 1925 and the Gitlow case, the Supreme Court has set 

about incorporating the Bill of Rights of the U. S. Constitution 

into the due process clause of the 14th Amendment. In effect, 

what this means is that those fundamental rights which were laid 

down to protect the individual from the federal government are 

now operative in protecting the ~ individual from the state 

governments. The last incorporation case was Gideon v. Wainwright 

(196:;), and to date, all of the guarantees of the first and fourth 

Amendments and portions of the fifth. sixth and eighth Amend

ments have been incorporated into the 14th Amendment. One of 

the current Justices, William O. Douglas, has argued in his 

dissents and concurring opinions that the first eight Amendments 

should be incorporated in toto, and that possibility is not 

entirely unlikely. It is in reaction to the above process that 

the perpetual question of the "proper" definition of federalism 

has once again been raised. It is claimed that in holding the 

Bill of Rights, through the 14th Amendment, to pertain to the 

state governments, the Court is destroying our system of fed

eralism. 

The above argument concerning the purported abridgment of 

the American concept of federalism is based upon the assertion 

that the Constitution, when written, was in the nature of a 

contract among the states. Allowing this assertion. sovereignty 

lies with the states, and any attempt by the Supreme Court 

to prescribe standards'which must be followed, or delineate 

basic rights which must be protected, is viewed with utter 

horror by states' righters. un the other hand, there are those 
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who point to the preamble of the Constitution, which states: 

"We the people of the United states •••••• do ordain and establish 

this Constitution for the United states of America.", and contend 

that the Constitution was the work of the people and not the 

states. Consequently, "if the Constitution was the work of the 

people, the powers it granted the national government could be 

as extensive as sovereignty itself. fll ) This latter group would 

therefore contend that the Supreme Court is within its proper 

limits in incorporating the Bill of Rights into the 14th Amend

ment. thereby prescribing standards and limitations for state 

courts. 

Both sides of this dispute are argued very eloquently by 

constitutional scholars, and I would not presume to assert that 

either side is absolutely right. I am not a constitutional 

scholar, and I certainly don't pretend to know what the inten

tions of the framers were. I must admit. however, that I do 

like the arguments of the latter group better, The main point 

to be made is that the Court's critics in this area (usually 

states' righters) do not have a license on logic. and there are 

equally intelligent arguments presented on the side which upholds 

the Court. So, whether or not the Court is destroying our 

brand of federalism, depends upon one's interpretation of the 

Constitution, and the intentions of the framers. 

So far, we have discussed only the body of the Constitution, 

the Bill of Rights and the intentions of the framers in regards 

1) McCloskey, p. 62. 
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to federalism. We have ignored the vehicle which the Court 

has used to make portions of the Bill of Rights applicable to 

states, namely, the 14th Amendment. The 14th Amendment was 

added to the Constitution in 1868 in order to ensure the 

recently e.ma.ncipated Negro his rights, in the several states, 

as a citizen of the United states. The pertinent part of that 

Amendment for our purposes reads as follows~ 

All persons born or naturalized in the United 
states. and subject to the jurisdiction thereof, 
are citizens of the Unied states and of the states 
wherein they reside. No state shall make or enforce 
any law which shall abridge the privileges or immu
nities of citizens of the United states; nor shall 
any State deprive any person of life, liberty or 
property without due process of law; nor deny to 
any person within its jurisdiction the equal pro
tection of the laws. (Section 1) 

The obvious point here is that regardless of the intentions 

of the fraIners concerning federalism, the 14th Amendment 

makes it u:nequivOca bly clear that the national government can 

and must protect its citizens from encroachment upon their 

rights by the states. As Professor Walton H. Hamilton has said: 

In the 14th Amendment all ranks were leveled, all marks 
and perquisites of social status were Obliterated. 
All classes. whatever had been their previous condi
tions. were made a single people. 'The law of citi
zenship became as broad as the law of freedom'; and 
every person became the equal of every other person 
before the legislature and at law. In respect to 
'conSCience. speech. publication. security, occupation, 
freedom and whatever else is essential to liberty or 
is pr1:>per as an attribute of citizenship, every man 
became equal to every other man. The amendment •••• 
brought the federal government into immediate contact 
with every person and gave to every cit1zen a claim 
upon its protecting power •••• In respect to their 
rights, inalienable and indefeasible, th

I4
federal 

government becomes every man's guardian. 

14 Walton H. Ham1lton, "The Path of Due Process of Law," 
Ethics, Vol. XLVIII (1938) P. 277. 
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In the end then, the dispute boils down to just what is meant 

by such phrases as due process and equal protection of the laws. 

The Warren Court has used due process, among other things, 

to ensure that fair criminal procedure, such as the right to 

counsel, are observed in state courts. For this it has come 

under heavy fire from some individuals and states who don't 

think that such is a proper definition of due process. It is 

my contention that it is the duty of the Supreme Court, at any 

point in time, to give national ;meaning to such phrases, and 

that in doing so. the Warren Court has acted no differently 

than its predecessors. It has merely used different subjects, 

namely - civil rights rather than property rights. tiThe pro

tection of property and of liberty of contracts have long since 

been assured under decisions applying the 14th Amendment. fllS 

Given this, why shouldn't the Warren Court do the same things 

for civil rights that have been done for property rights? Is 

property more important than humanity? I think not. Professor 

McCloskey seemed to have the right idea, and words, when he 

wrote: 

The Court had provided the businessman with a 
generous measure of protection under the 14th 
Amendment, and particularly the due process 
clause. Could it really be successfully con
tended that the 'liberty' mentioned in that 
clause meant the liberty of economic man, and that 
only? Was there any rational basis for setting 
economic freedom so high above such basic rights 
as the right to a fair trial or liberty of 

15 Paul A. Freund, The su1reme Court of the United 
States, (New York: World PUOIish ng Co •• Inc:: l901) p. 58. 



expression? ••• In a way the development of the 
due process clause to protect economic rights 
made the ultimate proteQtion of other rights 
logically inescapable. 16 

19 

In summation then, regardless of one's conception of 

federalism, the 14th Amendment gives the national government 

the power and obligation to protect all its citizens through 

such concepts as due process of law. The Warren Court is no 

less justified in interpreting this phrase to mean fundamental 

fairness for the individual, than the Courts of the second era 

were in interpreting it to protect economic man from state 

regulation. The only difference between the two eras (other 

than the fact that the former was IIhung up" on money and the 

latter on man), is that the writings of the judicial realists, 

from Holmes to the present, have made it more difficult for the 

Warren Court to attribute its decisions to divine inspiration 

and fundamental law, as the previous Courts were prone to do. 

Hence, we hear the charge that the Warren Court forces its own 

value judgments and predelictions upon society, when in fact 

it is no more subjective than the Supreme Court has ever been. 

"For many Americans, the Court is the echo of the Constitution 

when it agrees with them and the voice of subjective prejudioe 

when it does not. 1I17 

Before leaving this realm, there is one other criticism 

of the Warren Court made in oonnection with due process, which 

should be discussed briefly. The criticism I'm referring to is 

16 McCloskey. P. 171. 

17 6 Ibid •• PP. 2 -27. 
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the one that accuses the Warren Court of ttni t-picking" in 

its emphasis upon procedural due process. To begin with, I 

would like to point out that when we complain that the Court 

shouldn't be so "fussy" about procedural details, especially 

where "criminals" are concerned, we are in effect saying that 

the "end justifies the means", and that "any stick is good 

enough to 'beat a dog wi th" • I really don't think that any 

reasonable person would want to be put in the position of 

defending this philosophy. The main reason that it would take 

the ttdevil's advocate" to defend this position, is that the 

man on trial may not be a "dog" -- the very purpose of the 

trial is to determine, in fact, what the accused is or is not 

therefore, if we assume from the outset that he is a "dog" 

and that any stick is "good enoughll , we are denying every-

thing that our legal and ethical systems stand for, and such 

things as presumptive innocence become a mere mockery. As 

Justice Douglas has said: 

It is procedure that spells much of the difference 
between rule by law and rule by whim or caprice. 
Steadfast adherence to strict procedural safeguards 
is our main assurance r~at there will be equal 
justice under the law. 

Furthermore, if our legal system is not particular 

a~out procedural due process, then substantive due process 

is meaningless. Again quoting Justice Douglas: 

Unless'the procedures by which law is enforced 
protect individuals against oppressive tr1al 
pract~Lces, substantive rules of law will have 

18 David Fellman, The Defendant's R1ghts, (New York: 
Rh1nehart and Co., Inc., 1935) P. 4. 
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little meaning •••• The procedural rights guaranteed 
by our Constitution are among the crucial distinctions 
between our free society and a police state. 19 

In short, 1.f we adjudicate an accused without any regard to the 

procedures used in obtaining evidence, etc., then we have 

absolutely no assurance that the substantive result (the ver

dict) will have any validity Whatsoever. 

In closing this section on due process I would like to 

quote, from Professor David Fellman~s book, ~ Defendant's 

Rights, a passage that makes explicit the need for procedural 

due process~ even if it means'!ni t-picking". 

But perhaps the most fundamental and enduring 
reason for our solicitude for assuring defendants 
a maximum of procedural rights is that we are 
convinced that without respecting those rights 
justice will not be done. 20 

~ Warren Court ~ ~ Rights 2! ~ Accused 

The last area of criticism which will be covered in this 

paper concerns the Warren Court's attitude toward the accused. 

the charge most persistently and vociferously made against 

the Court is that it is "coddling the criminaltl elements in 

our society, and. in the same vein, "handcuffing the police". 

I believe that this criticism is unjustified, and will attempt 

to explain why. 

Looking over the Guide to Periodical Literature. from 

1955 to the present, it was quite noticeable, from the titles 

of the various articles, that the harshest condemnations of 

19 William o. Douglas. A Living Bill of Rights, 
(New York: Doubleday and Co. Inc., 1961) p. 55. 

20 Fellman, p. J. 
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the Court have come on the heels of the right to counsel cases 

in this dec~ade. For this reason, and since it would be im-

practical to discuss all of the areas of criminal law cases 

coming before the Court, I have decided to discuss the three 

cases, decided since 1963, concern1ng the right to counsel, 

wh1ch have been most harshly criticized. I also believe that 

these threE~ cases -- Gideon v. Wainwright, Escobedo v. Illinois, 

and Miranda v. Arizona -- are exemplary of what the Court is 

trying to uccomplish in the general area of individual rights. 

As early as 1932 in Powell v. Alabama, the Supreme Court 

reversed a state court decision on the grounds that the de-

fendants were denied the right to counsel, which was an abridg

ment of the due process clause of the 14th Amendment. Justice 

Sutherland (no "bleeding-heart" liberal, I might point out), 

speaking fc)r the majority, wrote: 

The right to be heard would be, in many cases, of little 
avail if it d1d not comprehend the right to be heard 
by counsel. Even the intelli,ent and educated layman 
has sInall and sometimes no sKII i~he science of 
law. If charged with crime, he is incapable, generally, 
of determining for himself whether the indictment is 
good or bad. He is unfamiliar with the rules of 
evidence. Left without the aid of counsel he may be 
put on trial without a proper charge, and convicted 
upon incompetent evidence, or evidence irrelevant 
to the issue or otherwise inadmissable. He lacks 
both the skill and knowledge adequately to prepare 
his d~~fense, even though he have a perfect one. He 
requires the guiding hand of counsel at every step in 
the proceedings against him. W1thout it, though he 
be not gUilty, he faces the danger of conviction 
because he does not know how to estab11sh h1s in
nocence. 21 

21 Powell v. Alabama, 287 u. S. 45, pp. 68-69. 
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In this case, the Court did not make the right to counsel a 

universal right, but rather they decided it only in light of 

the facts that it was a capital case and there were "special 

circUInstances fl involved. 

All that it is necessary now to decide, as we do 
decide, is that in a capital case, where the de
fendant is unable to employ counsel, and is incapa
ble adequately of making his own defense because 
of ignorance, feeble-mindedness, illiteracy. or 
the like, it is the duty of the court, whether 
requested or not, to assign counsel for him as a 
necessary requisite of due process of law. 22 

By deciding this case so narrowly. the Court left the door 

open for determining, in future cases, whether to expand 

the right to counsel prinCiple, or to continue to decide each 

case on the merits alone. In Betts v. Brady in 1942, the Court 

decided to adhere to the "special circumstances" and capital 

case doctrines. Justice Black, joined by Justices Douglas 

and Murphy. dissented, saying that the Betts decision was a 

break with the Powell precedent, and that the right to counsel 

in all criminal cases was essential to fundamental fairness in 

a trial. (It should be noted that the Betts decision was not 

a break with precedent set in Powell, it was merely a refusal 

to build upon the foundation laid in that case.) 

In 196), Justice Black's "appeal to the brooding 

spirit of the law" was answered, when the Court decided unan

imously to overrule Betts v. Brady and the "special circumstances!! 

doctrine, and held the 6th Amendment right to counsel provi-

sion applica,ble in all criminal cases , state as well as federal. 

22 Ibid. 
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The vehicle used to accomplish this was Gideon v. Wainwright, 

and Justice Black, writing the opinion of the Court, stated: 

Not only these precedents (i. e •• Powell v. Alabama 
and Johnson v. Zerbst) but also reason and reflection 
require us to recognize that in our adversary system 
of criminal justice, any person haled into court, who 
is too poor to hire a lawyer, cannot be assured a 
fair trial unless counsel is provided for him •••• That 
government hires lawyers to prosecute and defendants 
who have the mone! hire lawyers to defend are the 
strongest-rndicat ons of the widespread belief that 
lawyers in Qriminal courts are necessities, not 
luxuries. 2j 

There were two critical reactions to the Court's decision 

in Gideon. The first was that the Court had no right to pre-

scribe state court criminal procedures. The second was that 

they were " throwing open the prison doors", and the financial 

burden of r~ving to retry many defendants convicted without 

representation by counsel would be more than the states could 

shoulder. not to mention the possible social burden of having 

"criminals ll loosed on society as a result of a mere IItechni-

calityll. 

I hopE~ I have alreadY dispelled the first criticism in the 

section on the 14th Amendment, and due process. I would 

merely rei t;erate here that: 

The Amendment (14th) brought the federal government 
into 3.mmediate contact with every person and gave 
to eVE!ry citizen a claim upon its protecting power 
..•• In respect to these rights (the Bill of Rights), 
inalienable and indefeasible, the f~deral govern
ment becomes everyman's guardian. 24 

23 Gideon v. Wainwright, 372 U. s. 335-352. 

24 Hamilton, p. 277. 



25 

The second criticism, that the states would be faced with 

an impossible burden of retrying and assimilating "hoardestl of 

prisoners released as a result of the Gideon decision, 1s also 

ill-founded.. This is so, mainly because at the time of the Gideon 

decision, t;here were only five states that did not already assure 

counsel for the poor in criminal cases, and twenty-two of those 

states sublllitted amicus curiae briefs in favor of the Plaintiff. 25 

Florida. probably the most adversely affected state, had the 

following to report: 

Wainwright (Superintendent of Florida Corrections) has 
wisely noted that such is not the case at all. So far, 
1,118 prisoners have left the penitentiary some to 
freedom, others to await new trials. Of the 321 who 
have been retried, 12 received longer sentences, 77 
their original sentences, and 232 came back to prison 
wi th f:lentences reduced. Of those who have been freed, 
only ~~8 have committed new crimes. Says Wainwright: 
'This mass exodus from prison may prove that there are 
many 1.nmates presently in prison who do not need to 
be the!re in order to protect society' •••• If many of 
these men were in prison not because they are 
Icrim:lnal-types' but because they could not buy 
legal protection, simple economics would suggest that 26 
the states will save money by paying for their defense. 

It has been estimated by various states that between 

thirty and sixty percent of all those they convict do not have 

the financ1.al means to acquire legal assistance at their trials. 27 

It is my cc.ntention that, on the basis of the above, if the 

government (state and federal) does not provide counsel for 

indigents then it is drawing an indefensible distinction between 

25 Lewis, pp. 132-133. 

26 Robert G. Sherrill, "Justice For The Poor: The Banner 
of Gideon," The Nation Magazine, April 1:), 1964, p. 369. 

27 Lewis, P. 105. 
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rich and poor. A distinction which denies everything in the 

American egalitarian tradition. In light of this, I think the 

Warren Court can only be praised for its decision in Gideon v. 

Wainwright. 

The last two cases under consideration - Escobedo v. I11i-

nois and Miranda v. Arizona - can be discussed together, since 

they both deal with the same subject, and Miranda is more or 

less a reaffirmation of the principles laid down in Escobedo. 

In effect what these two decisions have meant is that no con-

fession is l:ldmissible in a court of law unless counsel is 

present when the confession is made, or unless the accused, made 

fully aware of his constitutional rights to counsel and to re-

main silent. "competently" waives those rights. 

Quite a bit of criticism has come on the heels of these 

two decisions, not the least of it from police organizations, 

which contends that the Court is "handcuffing" the policell , 

making their job of apprehending criminals unnecessaril y hard. 

What these critics seem to forget is that our system of justice 

is accusatorial and not inquisitorial. In essence what this 

means is that when a crime has been committed it is the respon

sibility of the state to charge someone for the crime and then 

proceed to prove his guilt beyond a reasonable doubt. Until 

that guilt has been proven. the accused is presumed innocent, 

and he may not be compelled to testify against himself. As 

Chief Justice Warren said in the Miranda opinion: 

•••• Our accusatory system of criminal justice demands 
that th,e government seeking to punish an individual 
produce the evidence against him by its own independent 



labors:, rather than by the cruel s2imple expedient 
of compelling it from his mouth. 8 
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If a person. wants to unburden himself by confessing to a crime 

which he ha.s cOlDIllitted, then he may do so, but "rack and screw" 

methods of torture (physioal or mental) may not be employed 

by the state to evoke such a confession. 

It is my opinion that the Warren Court has done nothing 

more than remind the state that the burden of proof lies with 

it in our accusatory system. The Court has also upheld the 

fifth Amendment proviso that tlno person •••• shall be compelled 

in any criminal case to be a witness against himself". So, if 

cr1 t10ism is to be level ed., it should be level ed. against our 

system of justice and the Bill of Rights, and not the Court for 

implementing that system and protecting those rights. However, 

if we remind ourselves of the reason for our system of justice 

I don't think we can criticize it too harshly. Professor David 

Fellman has written: 

The point to bear in mind is that government is very 
powerful. Government is the repository of the enor
mous power of organized society. It follows that a 
criminal case is of neoessity an unequal contest, 
becaus~! the parties are of unequal strength. Indeed, 
the di~~parity between them is of such magnitude that 
without safeguards injustice is almost inevitable in 
many situations, since inequality begets injustice. 
In order to reduce the possibilities of injustice the 
law seeks to redress the balance between these parties 
in some considerable measure by protecting the weaker 
party from such practices as compulsory self-incrimi
nation, double jeopardy, and unreasonable searches and 
seizurE~s, and by guaranteeing him the right to trial 
by an lmpartial jury before an unbiased judge, 

28 Niranda v. Arizona. 384 u. S. 436. 



representation by counsel, the privilege of crQ~s
examin.ation, and other procedural safeguards. 2~ 
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As for crit.icizing the safeguards laid down in the Bill of 

Rights. I would agree with Justice Douglas when he says: 

"These are principles that put man above the state when it 

comes to his dignity, his beliefs. his conscience, his life 

and liberty.nJO These safeguards should not be discarded 

lightly, whether under the guise of expediting the work of 

the police or whatever. 

After a.ll this "olympian" rhetoric about the Bill of 

Rights. the accusatorial system of justice, and presumptive 

innocence, one might still feel justified in criticizing the 

Court. A c()ncerned citizen could contend that these lofty 

principles l:lre fine. and itt s comforting to know tha t they are 

there for our protection - but - he might ask, isn't the Court 

stretching 1:;he point to the absurd when they demand that a 

lawyer be present during police interrogation? Aren't they 

(the JustiCE!S) unnecessaril Y hampering efficient crime detec

tion? To this. I would respond with a categorical NO. 

First eof all, efficiency should not be our first concern 

in the enforcement of our criminal law. Our first concern 

should be justice, and all too often justice is thwarted in 

the name of efficiency and expediency. Likewise, if this 

period of interrogation is so important to the police in 

obtaining evidence with which to prove a charge. then ipso 

29 Fellman. P. 2. 

)0 Douglas, P. 68. 
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facto, this period is equally as important to the accused 

to be advised of his constitutional rights, including the right 

to remain silent. 

Secondly. in this day and age of fascinating scientific 

and technological advancement, our police forces ought to be 

able to gather evidence in a more sophisticated and safer way 

than the "rack and the screw!1. In cities where computers and 

other technological marvels have been employed by police depart-

ments, the results have proven their worth. For example: 

liThe crime rate in Chicago for the first six months of 1965 

was 17.4% lower than in the first half of 1964; new machinery 

and laboratory devices appear to have been responsible for at 

least part of the decrease.,,;l Admittedly, the implementation 

of scientific police research will cost a large sum of money. 

but if we can spend $60 billion per annum in national defense, 

then surely we can spend a few million to protect ourselves 

internally -- both from criminals and brutal and archaic police 

methods. 

The third and final reason why I feel the Warren Court 

is not hampering the police unnecessarily is stated by Justice 

Goldberg in the Escobedo opinion. He said: 

Any system of administration which permits the prose
cution to trust habitually to compulsory self-disclosure 
as a source of proof must itself suffer morally thereby. 
The inclination develops to rely mainly upon such 
evidence, and to be satisfied with an incomplete inves
tigation of the other sources. The eXercise of the 

;1 Crime And Justice In America, (Washington, D. C.: 
Congressional Quarterly Service Publication, 1967) p. 22. 



power to extract answers begets a forgetfulness of 
the just limitations of that power. The simple and 
peaceful process of questioning breeds a readiness 
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to resort to bullying and to physical force and tor
ture. If there is a right to an answer, there soon 
seems ·to be a right to the expected answer -- that is, 
to a cc:mfession of guilt. Thus the legitimate use 
grows :lnto the unjust abuse: ultimately, the 
innocent are jeopardized by the encroachments of a 
bad system. 32 

In summation, I contend that the Warren Court is not 

"coddling the criminals" or "handcuffing the policell , it is 

merely upholding our constitutional safeguards of liberty and 

justice. The Justices are admonishlng the pollce for past 

excesses, and proteoting sooiety from future excesses. They 

are telling the state that It must use "best evldence" In Its 

oriminal proseoutions, and may not compel a man to be a witness 

against himself. The Court is also putting society on notioe 

that it must make money available for better trained police 

officers and scientific equipment. In the long run, sooiety can 

only benefit from the Court's deoisions because as Justioe 

Goldberg said above, "the innooent are jeopardized by the en

croaohments of a bad system. fI If, as the police olaim, the 

insistence upon protecting one's constitutional rights will 

thwart the law enforcement agency's usual methods of gathering 

evidenoe, then we have a bad system, and the Court has made us 

take a long and oritical look at that system. 

Out of this examination have oome many improvements, and 

suggestions for further improvements. The cities are installing 

modern equipment for crime detection. Law Sohools and looal 

bar assooiat1.ons are establishing legal aid servioes to provide 

32 Esoobedo v. Illinois, 378 U. S. 478. 
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the necessary representation to indigents. The federal gov

ernment, through the Law Enforcement Assistance Act of 1965, has 

authorized the Attorney General's Office to set up demonstra

tions of new methods of law enforcement for local police de

partments, and to publish and circulate valuable information on 

organizati()n and technique to local police departments. The 

states have begun to set up more and better training sChools 

for local ~lnd state police. All of these improvements have 

been needed for a long time, and the Court's decisions in this 

area have been the primary mover, setting the executive and 

legislativl! branches of government (state and federal) into 

action. 

As so often in its history, the Court has been the leader 

of new developments in law and government. As the leader 

it has had to suffer much abuse and misunderstanding, for 

change usu~ally unnerves people un til they have time to adjust) 

and unders'tand the necessity for such change. Now that the 

cudgel in 'the civil liberties struggle has been taken up by 

the execut1ve and legislative branches, I think the cr1tics 

are beginning to understand and accept the necessity for the 

changes being made - at least the tone of their present 

criticism would indicate that such is the case. No longer are 

they clamoring for the Court's "hide", but instead they are 

dispassionately evaluating the decisions and offering con

structive criticism, and alternative methods of solving this 

era's most urgent problems. 
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V. Conclusion 

From the observations made in the preceeding pages, I 

think it is justifiable to conclude that the Warren Court does 

have the right to render decisions in the realm of individual 

rights. There are both historical and constitutional pre

cedents for their so doing. It is also fair to conclude that 

these decis:ions, in the long run, are protective of SOCiety 

as well as the individual. Though the decisions rendered may 

seem subjec:tive and arbitrary. this is no more peculiar of 

the Warren Court than it has been of any of the preceeding 

Courts. The only difference is that the judicial realists have 

destroyed Elll the fictions that used to revolve around a Supreme 

Court decision. Really, an element of subjectivity and arbi

trariness is inevitable in light of the fact that the Court 

1s given the most difficult and most delicate questions of an 

era to anSlJer - questions from which the executive and legis

lative branches turn tail and run. 

As for the decisions themselVes, it is my opinion that 

they have been very good ones. Throughout this paper, I have 

used the rlghts of the accused cases as examples. but decisions 

in such areas as racial discrimination, freedom of speech. etc •• 

could have been used just as effectively. The intent of the 

Court has 'been the same in all of these areas. namely - to 

protect th.~ individual's rights in our mass society. Since. 

society is merely an aggregate of individuals. its protection 

is ensured when the rights of the individual are protected. 

As Anthony Lewis, in his book Gideon's Trumpet stated: 



The great role of the Supreme Court can only be 
justified, in the end, by the process it brings 
to bear on public problems - by the distinctive 
characteristics of the judicial process •••• One is 
the tendency of courts to focus their attention 
on individual human beings •••• In a civilization 
growing less human all the time, with budgets 
beyond the grasp of men and weapons that can 
wipe out continents, surely there is special 
value in an institution that focuses on the 
individual. JJ 

JJ Lewis, p. 21J. 

JJ 
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