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I 

INTRODUCTION 

The purpose of this paper is to examine the reacti~n 

to the Engel and Schempp decisions which banned state sanc-

tioned prayer 2nd Bible-reading from the nublie schools. T"lte 

reaction to the ~arren Court by most every segment nf society 

\rias the result of an inadequate understanding of what the 

Court had decided, but it was also the result of the Court's 

alre~dy unpopular image. The failure of the news media to 

report the Engel decision accurately generated high emotion 

in practically all seg:nents of society, inclndinp: Conp:ress 

which failed to correct itself or its constituents. Regionally, 

the ~,outh was the most vehement in its reaction, "i'",! ch further 

reflects its at tit ude t,oward the Court whose de ci !':,inn in 

1954 :neant the erosion of an institution-racism. Politically, 

the reaction was predominately the reflecti"m of a conserva

tive coalition of Southern Democrats and ReDublicans. How-

ever the Republicans were the predominate force in defying 

the Warren Court and attemnting to amend the Constitution; 

thus circQmventing the rulings of Engel and Schempu. 

President Dwif._ht Eisenhower'S aDnointment of Earl 
~ I • 

Warren as Chief Justice of the United States Sunreme Court 

in 1952 changed the b~lance of th~t bodY when Warren began 
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voting with the liberal Justices. Thus began what was con

sidered a historical shift in the role of the Supreme Court; 

the Court was no l~nger ~ust an interpreter ~f the Constitu-

tion. In the Brown v. Board of Education decision of 1954 

which struck dO',vn t.he "separate but equal" status of school 

segregation under the Plessv v. Ferguson decision of 1896, 

the Supreme Court set down guidelines and date::: by which the 

states were to co~ply with the decision. 

As a result of the desegregation decision the Sunreme 

Court became the target for abusive attacks, esnecially from 

the South where segreg:ation was extensively nracticed. The 

Supreme Court became popularly kYlotrm as the In'Jarren Court If 

becat:.se of the presumed influence l-h c,t the ChiE!f Just: ice had 

on the Court. As a result of its rulings ~he T'Tarren Court 

became one of the most unpopular Sunreme Courts. If judged 

by tl'-:e r;ublic attitude and effor1~s by Congressmen to curb 

the Court, then the ~arren Court was the most unpopular Court 

in the history of the Supreme Court. 

There have been nore attempts to curb the ~"rarren Court 

than any other Supreme Court. Thirty-two percent of all bills 

introduced into Congress to curb the Supreme Court were intro-

duced in the two year peried immediately following the dese~re-

t · d .. 1 ga Ion eClslon. The Court has not fared ','.rell in the Public's 

opinion either. In a survey ~ublished in 1966 by Louis Harris 

only forty-eight Dercent of the pOP'Jlation agreed vTith the 

decj~;ions of the 1,varren Court. This low nercentage is somewhat 
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the result of the Court's unDopular Dositi~n in the South. 2 

At any estimat ion the Viarren Court has maintaiped a 

very unpopular position in American society. Due to the wide-

spread unpopularity of the Court, it was to become even more 

unpopular when:: t issued the decision to ban nrayers in t,he 

publio: schools. The ~'}arren Court reached rne height of its 

unpopularity when it banned a state comnosed Drayer in New 

York in 1962. In the Louis survey of 1966, of the six cate-

gories of disapnroval i.e., desegregation and riphts 0f the 

accused, banning prayers in the ~ublic schools ranl{ed the 

highest with seventy percent of the population disapnroving 

of the Engel and Schempp decisions. 3 

The Warren Court has become unpopular largely because 

many of its decisir1TIs have been contrary to the belie fs and 

values of most Americans. The controversy over separation 

of c~urch and state in education has been long standing. 

c::'he ~reation of a board of educat,ion dates to 1842, 1."lhen the 

New York legislature because of Quarreling religious sects 

created a scho,:)l system in i.vh ich no Tlreligious sectarian doc

trine or tenet should be taught, inculcated or nracticed. n4 

The problem however has been that the schools, the courts, 

and the churches helVe been unable to agree on what constitutes 

a sectarian doctrine or tenet. Prior to the Engel decision 

in 1962 there had been numerous decisions on the subject 

dating from an 1884 decision of the Iowa Supreme Court in 

Moo;~e v. i'-1onroe. 5 
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Most of the states dis8gree 0n what constitutes a 

sect~rian nractice. In 1965 all states excent Vermont had 

constitutional ;;r:)visions nrohibi ting the use of nub lie funds 

6 for sect~rian rurposes. However the big oroblem has been 

that nrior to Schemop decisir)D which ororTbit:ed Bible-reClding 

and reci"'::,ati'n of the Lord's Prayer, tr-:irty-seven :)f the 

states permitted Bible-reading. ~hus 1n effect these states 

have concurred that the Bible is non-sectarian. The Bible 

was considered to be sect8rian in only eleven states. Prior 

to the Schempp decisinn in 1963 there had been a totRl of 

twenty-one different states to rule on the lefality of 9ible

reading.
7 

In fourteen 0f the decisions wh.ich vi81.·ied Bible-

reading and prayer as legal, the courts decided that since 

attendance was not cOf:-tDulsory there "\Tas no violation nf thf' 

First Amendment. The seven state courts that r1l1ed Bible-

reading illegal based their decisi~n on the belief that the 

Bible is a sectarian book. S 

Practically all the decisions prior to the Engel and 

Schempp decisic:ns '".,rere decided on the basis ·~f the "Free 

Exercise Clause" of the First Amendment. In his dissent 

in both the Engel and Schempp decisions, JustIce Potter Ste-

wart based his arguement on the "Free Exerd.sl3 Clause" be-

cause in both cases the students had the right to absent 

themselves from the room. 

The issue of nublic scho·:")l sanctioned Drayer was nnt 

argued in a feferal court until the landmark case of Engel 



5 

v. Vitale. The Supreme Court had refused to rule on the 

matter until 1962. Up until that tine jurisdiction was 

deemed proper at the state level. In 1962 the Supreme Court 

ruled that the prayer composed by the Board of Regents in 

New York was a violation of the "Establishment Clause" of 

the First Amend~ent. On June 25 Justice Hugo Black delivered 

the opinion for the Court: 

The Board of Educat icm of TTnion Free School District 
No. 9 New Hyde Park, New ~ork, acting under its 
authority Hustained by state law, directed t~e nrin
cipal of the district schools to cause the following 
prayer to be said aloud in the classrooms in the 
presence of a teacher at the beginnin~ of each school 
day: 

Almighty God, we acknowledre our dependence unon ~hee, 
and we beg Thy blessing upon us, our narents, our 
teachers and our Country.~ 

The suit had been brought by the parents of ten pupils 

who insisted th:~t the Drayer was "contrary to the beliefs, 

religions, or rsligious practices of both themselves and their 

children."IO The petitioners contended that the nrayer was 

a violation of th:1t part of the First Amendment which de-

clareB o:hat "Congress shall make no 1m'! respecting an esta-

blishment of religion, or prohibiting the free exercise 

thereof. • " The Supreme Court held that the Regents 

prayer was an "establishment" of relip;ion and\"1as thus un-

constitutinnal even though the nrayer was s3.id to be "nonde-

nominational." 

The Supreme Court in 1962 reached the same conclusions 

th3.t seven states had reached before. ~he only difference 

is that the state decisi0~S did not set off a national reaction 
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as diG t,he Supr~:me Court. Nearly every segnent of society 

objected to the Engel decision largely because of the wide-

snread confusirn as t,) what f.,he Court had decided. '1'he nev.TS 

media deleted import:mt Darts of the decl_sinns '.'JJ,ich indicated 

the scope of the dec5sian and made peonle think that the de-

cision went farther than it did. There w~s also widesoread 

reporting of Justice William Douglas' concurring ooinion 

which had no fo::ce of law. In his concurring oninion, Doug-

las referred to religious influence in governmental institu-

tions, such as the House and Senate Chanlains, oaths for 

offic l3, and slogans on coins. In his opening remarks Doug-

las said: 

The point for decision is whether the Government 
can constitutionally finance a religious exercise. 
Our system at the federal and state levels is 
:oresently honeycombed with such financing. Never
-:.heless I think it is an unconstituti~:nal under
":akinr: ';Jhatever form it takes .11 

Anyone who read Douglas' opinion could have easily got the 

impression that the Court had tried to adjudicate God from 

existence. 

The reporting of Justice Potter Stevvart' s lone dissent 

did not serve to clarify the decisinn either. In his dissent 

Stewart said: 

The Court does nnt hold, nor could it, that New 
York has interfered with the free exercise of 
anybody's religion. For the state court's have 
made clear that t.hose who object to reciting 
the prayer must be entirely free of any compul
~:;ion to do so. 



After the Engel decision in 1962, many people ex-

pected the Abington v. SchemoD and Murray v. Curlett de

cisions in June of 1963. The Schempp decision as they 

7 

are collectively caJled banned Bible-reading and recit~tion 

of the Lord's Prayer in public school. The Schemnp deciston 

WetS o:~ apneal by the School District of Abington Tmmship, 

Pennsylvania. The case had been won by the Schempps in a 

federal district court in Pennsylvania. The Abington Senior 

High School had each day broadcast ten verses from the Bible 

and followed this with the recitation of the Lord's Prayer. 

In the Iv1urray v. Curlett decision, the decision was on 

appeal from the Maryland Court of Appeals by William J. 

r·~urre,:r 1:::I, infant son of Madalyn Murray whose atheistic 

beliefs were opposed to a reading from the King James Version 

of the Bible or the use of the Lord's Prayer. 

In both the Schempp and ;-1urray decisions ItVhich 'Illere 

referred to as the Schempp decision, the Sunreme Court held 

as they did in the Eneel decision that such exercises con-

stituted an "establishment" of religion. However due to wide-

spread misunderstanding, the Schempp decision was carried to 

extremes by those who did not understand what +:hE' decision 

said and b 1T those who felt some gain in rnisinternreting the 

decis:_on. Justice Tor:J. Clark who delivered the Schempp de-

cision was careful to point to the narr:)T,mess of +:he decision: 

••• it might well be said th1t one's education 
is not comnlete without a study of comparative 
religion, or the history of religion and its 



relationshio to the advancement of civilization. 
It certainly may be said :-,hqt the Bible is worthy 
of study for its literary and historic qualities. 
Nothing we have said here indicates that such 
!3tudy of the Bible or of relif(ion, ,,"hen presented 
objectively as part of a secular program of educa
tion mav b~ affected consistent with the iust 
amendme~t.~l u 

Despite efforts by the Court to correct the misunder-

standing of the Engel and Schempp decisions, nearly every 

segment of society continued to react and misinterpret the 

decisions. The remainder of this paper is an attempt to 

analyze those reactions and misinterpretations. 
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CONGRESSIONAL REACTION 

The role of Congress has usually been characterized 

as a slow deliberating process which diligently considers 

the problems facing the nation and its people. In 1962, 

when the United States Supreme Court in Engel v. Vitale 

decided that the state sanctioned use of a non-denomina-

tional prayer composed by the Board of Regents of New York 

was unconstitutional, Congressmen in both Houses were 

shocked and astonished. Congressional response to the prayer 

decision was explosive. The members of Congress responded 

to the decision more promptly and more agressively than did 

any other segment of society. Not since the desegregation 

decision of Brown v. Board of Education of 1954 has Congress 

reacted with a more immediate emotional feeling. Within the 

first twenty-four hours after the Engel deciSion, several 

Congressmen introduced strong attacks on the Supreme Court 

into the Congressional Record, and no one raised their voice 

in defemse of the Court during that period.1 Democrats 

and Republicans both took to the floor in both Houses to 

condemn the decision. Most of this criticism was an effort 

to align the decision to a Communist conspiracy. Many 

Congressmen felt that the decjsion favored atheism which 

the Con~unists support. 2 



Speakers in the House, mostly from the South, seized 

the opportunity to excoricate the Supreme Court and its 

In 

stand on school prayer. They were to most observers striking 

at the Supreme Court not only because of the prayer decision 

but alsc) at the Court as an institution which had decided the 

controversial school desegregation decision of 1954. The 

position of the Southern critics was appropri.ately stated 

when George Andrews, Democrat Representative of Alabama, said, 

"They put the Negro in school and now they are driving God 

out."3 The most vocal critic in the Senate "liaS Senator 

Strom Thurmond of South Carolina. In one day he introduced 

eight hostile editorials into the Congressional Record. For 

more than two months he criticized the Court constantly.4 

The immediate reaction of Congress was very emotional. 

Judging from the content of the Congressional criticism of 

the Court, it appears that Congressmen were not any more in-

formed than the general public who were practically as outraged. 

Much of the early criticism of the Court was based on what 

Congressmen had read in the press. They did not wait to read 

the actual decision before making many incorrect allegations. 

The Engel decision, as the prayer decision came to be 

called, provoked immediate legislative action. Fifty-three 

members of the House of Representatives and twenty-two Senators 

immediately introduced constitutional amendments to have the 

Engel decision reversed. On July 26 and August 2 of 1962 the 

Senate Judiciary Committee agreed to hold hearings on the 



proposed amendments. In September of 1962, the House in a 

gesture to show which side it was on, voted unaminously to 

put "In God We Trust" behind the House SpeakE~rfs desk. 

J 1 

The Abington v. SchemRP decision by the Supreme Court 

in June of 1963 which banned Bible-reading and recitation of 

the Lord's Prayer in public school was but another blow to 

many Congressmen who had already disapproved of the Engel 

decision. The number of bills to amend the Constitution con-

tinued to increase in the House and Senate. In April of 1964 

just prior to the opening of hearings by the House Judiciary 

Committee on the proposed Amendments, the number of bills 

had increased to 151 in the House, and nine joint bills in 

the Senate. Several Representatives introduced more than 

one bill; thirty-four Representatives introduced two bills, 

one Representative sponsored three bills and eighty Repre

sentatives sponsored one bill each for a total of 151.5 

Needless to say many of the bills were similar. 1tfuen they 

were all sorted out and categorized the proposals seemed to 

suggest only seven different ways to change the First Amend

ment of the Constitution. 

The number of proposals to amend the Constitution sug

gests that there was more in the motive of Congressmen than 

just to amend the Constitution. An article in The New Republic 

suggested that many Congressmen merely wanted to go on record 

for the upcoming elections.6 



It is interesting to note the political affiliation 

of the members of the House who introduced propos~ls in the 

two year period Drior to the House Judiciary Hearings of 

1964. An analysis of the Doliticnl profile of the 115 Con-

gressrnen who introduced bills to amend the Constitution re-

veals that sixty-seven were Republicans; forty-eight were 

Democrats, and ~ll but nineteen of the Democrats were from 

the South. Nine of the Renublicans also carne from the South. 

A political analysis of the sp~~sors of the prayer amendments 

in the Senate r8veals that they were similar to the sponsors 

in the House. Of the fourteen Senators who suhmitted resolti-

tions:I nine were Republicans, and five were :rJemocrats; and 
7 of the five Democrats, four were from the South. 

According to G. Theodore Mitau, who made a political 

analysis of the impact of the "Warren Court," the proposals 

to amend the Constitution had conservative backing. Sixtjr-

seven nercent of the Renublicans and fifteen percent of the 

Democ~ats who introduced bills to amend the Constitution scored 

eighty percent or better on the rating scale of the Americans 

for Constitutional Action. S 

r,1any of the Congressmen who proposed the bills to amend 

the Constitution were from states in the East and the South. 

Several of the E.tates in these two regions have a strong 

attachment to devotional exercises in the public schools. 

More than one-third of the Representatives from the st~tes 

of Alabama, Mississippi, New Jersey, North Carolina, Pennsylvania, 



South Carolina and West Virginia, submitted proposals to 

amend the Constitution. 9 The region most onposed to the 

Engel and Schempp decisions was the South, however that 

I ~ 
... L • ./ 

does not explain why Representatives from thi.rty-nine states 

submitted bills to amend the Constitution as does political 

differences. 

An analysis of the political affiliation of Congress

men who proposed an amendment reveals that they were a coali-

tion of Republicans and Southern Democrats. The issue, how

ever, W3.S solidly favored by the Republican Party. Two 

months before the House Judiciary Committee began its hearings 

on school prayer, Representative John W. Byrnes of Wisconsin, 

Chairman of the House Republican Policy Comrni.ttee, informed 

the press that the Republi.cans had gone on record to support 

the Becker Amendment. The committee further urged their mem

bers to sign the discharge petition, (a parlimentary device 

to remove legislation from committee to the floor for a vote), 

thus removing the proposed amendment from the Judiciary Commit-

tee. The Becker amendment had supposedly been held up by the 

Chairman of the committee who was opposed to amending the 

Constitution.10 

The first hearings on a constitutional" amendment began 

in July of 1962 before the Senate Judiciary Committee. The 

hearing gave vent to many Congressmen who were highly emotional. 

The testimony revealed that many of them did not understand the 

decision. Most of the testimony stressed the concurring opinion 



of ~rustice William Douglas in the Engel decision, which does 

not have the force of law. Justice Douglas in his opinion 

stressed what he felt was an unconstitutional act by the 

government. In governmental institutions Douglas felt that 

chaplains and references to God were unconstitutional. Sena

tor John S-tennis of Mississippi, during testimony, was even 

read the important footnote of Justice Hugo Black which~in

dicated the scope of the Engel decision. Stennis, however, 

held that the sweeping dicta of Douglas' concurring opinion 

would eventually become the law. Strom Thurmond of South 

Carolina, also agreed with Stennis when he said, nAs has been 

the case so often in the past, I fear that Justice Douglas' 

far-reaching and unprecedented concurring opinion will become 

the la~r. nIl 

In judging the testimony and the proposed amendments, 

it is obvious that many Congressmen had little if no regard 

for what the Engel decision actually entailed. One bill pro

posed by Representative Walter McVey of Kansas misses the 

point in the Engel decision entirely. House Joint Resolution 

814 reads: "In due acknowledgement and gratitude to Almighty 

God for his blessings on our Nation, the right of the people to 

pray in all public and private places shall not be violated. n12 

To anyone who had read and understood the Engel decision it 

would have been obvious that this resolution would not have 

changed the decision at all. 



The misunderstanding of the Engel decision is diffi

cult to explain especi ally of Congressmen who were act, i vely 

trying to have it reversed. A probable explanation for the 

congressional reaction was offered in the testimony of C. 

Emanuel Carlson, chairman of the Joint Baptist Commission 

on Public Affairs: "Misinformation is probably one of the 

major reasons for the current proposals. The Supreme Court's 

decision has been badly reported in many areas, and some 

politicians have adjusted themselves to the misinformation 

rather than assume responsibility to correct the reports."l) 

With many conflicting views, the Senate Judiciary Committee 

failed to recommend that any action be taken. The hearings 

closed after two days. 

The failure of the Senate Judiciary Committee to act 

did not halt congressional action. In less than a year the 

Supreme Court delivered its second decision which banned 

Bible-reading and recitation of the Lord's Prayer. The 

Schempp decision as it was called was another blow to those 

already highly disturbed. Representative Frank Becker of New 

York became the leading spokesman for a change in the First 

Amendme~nt to permit prayer and Bible-reading in the public 

schools. However not everyone shared Becker's views, Emanuel 

Celler, Chairman of the House Judiciary Committee, did not 

want to hold hearings. Celler was accused of being an arch

secularist by his colleagues. His reluctance to open the 

hearings was well known; he directed the preparation of a 
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staff study which delayed the hearings for a while. 14 After 

many months of delay~ Becker was able with the threat of a 

discharge petition to force Celler to hold hE!arings. Becker 

had secured the signatures of 167 Representatives on the 

petition, just 51 short of the necess8.ry majority, when Celler 

announced that his committee would begin hearings in April 

of 1964. 

B.epresentati ve Becker also was the key figure initiating 

action to overturn the Supreme Court's decisions. In 1962, 

after the Engel decision and following the Schempp decision 

of 1963, he introduc~d amendments to the Constitution. He 

later joined in with other Congressmen to draft what later be

came the Becker Amendment. In order to avoid political antag-

onism he joined in with two other Republicans and three Demo-

crats and they together submitted their joint text as House 

Joint Resolution 693 in September 1963.15 

The House Judiciary hearings on school prayers opened 

on April 22, 1964 with Congressmen testifying first. Becker 

who was the first to testify began with an emotional barrage 

at the Supreme Court. His disregard for what the Court had 

decided in Engel and Schempp was also charact,eristic of the 

Senate hearings two years before. Becker's opinion was that 

there are forces in America who have committe:d themselves to 

the elimination of any reference to God: 

••• there is little doubt in my mind that 
steps now being taken in the courts will 
eventually forbid any reference to one's 



reliance on God Almighty and • • • • 
Unless constitutional guarantees are es
tablished, devotions wil16be outlawed in 
all public institutions. 

17 

In the first four days of hearings there was only one 

Congressman who supported the Supreme Court .1.7 The final 

count of Congressmen reveals that of the one hundred who 

testified, ninety-seven opposed the Supreme Court. The pro

fusion of congressional support in favor of amending the 

Constitution suggests that many Congressmen felt a need to go 

on record for opposing the Supreme Court. To some extent, 

the lack of support for the Court suggests that it is not 

politically safe to oppose religious oriented legislation. 

According to Donald E. Boles, a prominent aut1.ority on separa

tion of church and state, a number of Congressmen privately 

confided in him that if the discharge petition had been success-

ful, Becker's amendment would have passed the House because 

many members felt that it was politically impossible to oppose 

h d d · l' t h 18 t e amen ment esplte persona Vlews 0 t e contrary. 

What prompted the House Judiciary Committee to hold 

hearings was obviously the threat of the discharge petition, 

but it is interesting to note that many Congressmen were under 

pressurE~ from their constituents to sign the petition. There 

was an E~xtensi ve organi zat lonal effort by many groups to pres-

sure Congressmen into signing the petition. One group, The 

Commit tE~e of Christian Laymen Inc., of Woodland Hills Califor

nia, distributed a printed card which attributed the decision 

against prayer to the American Civil Liberties Union and the 



Communist Party. The detachable portion of the card which 

was void of any Communist allegations was to be sent to 

Congressmen. 19 

lR 

rrhe members of the House Judiciary Committee and other 

members of Congress received an overwhelming amount of mail. 

The mail they received was comparable to that received after 

the desegregation decision of 1954. But judging from the 

many printed forms it was also obvious that much of the mail 

was initiated.by very conscientious organizational efforts 

throughout the nation. 20 Under such pressure, most Congress

men obviously felt that they had the choice of either support

ing the amendment or remaining quiet. 

Even though many Congressmen may have favored the 

Supreme Court decisions, they were under heavy pressure from 

their constituents to do otherwise. The ext!:!nt of constituent 

pressure is difficult to assess. Bishop Fulton J. Sheen's 

testimony before the House Judiciary Committee may have pro

vided an indication of how Congressmen may have felt. When 

asked "'That would happen if Congress also passed a ban on prayer 

and Bible-reading as had the Supreme Court, Sheen renlied that 

"the House and Senate would have whole new members after the 

next election."21 Other observers also saw the reaction of 

the Congressmen as politically partisan. Paul Blanshard, 3n 

authority on separation of church and state, said that the 

nature of the controversy was leading the nation into the 

"emotional eye of a hurricane." Since the Republican Policy 



Committee had endorced the Becker Amendment, it was up to 

the Democrats to stop them, but when both sides start argu
?2 ing over who is more religious anything can happen.-

1 () 

It was obvious to most observers that Congressmen were 

under considerable pressure from their constituents, but it 

was also known that after two years that the vast majority of 

the public did not fully understand what the Supreme Court 

had decided. What was even more disturbing \'Tas that Congress

men who knew that their constituents did not understand the 

decisions were still pressing for an amendment to the Consti

tution. Under questioning from Chairman Celler, Renresentative 

Louis C. Wyman of New Hampshire admitted inadvertently that it 

was necessary to nass an amendment to the Constitution to pla-

f d .. ?3 cate con use cltlzens.~ 

Religious influence may have prompted many Congressmen 

to support the Becker Amendment. It is interesting to note 

that the first member of Congress to supnort the Sunreme Court 

during the Becker Amendment hearings was from the West Coast 

where religious influence in the public schools is least in 

the nation.
24 

Representative B. F. Sisk, Democrat of Califor

nia, charged that the campaign to upset the Court's ruling 

was conducted by "rather radical right wing extremist groups 

trying to cloak political motives in responsibility by using 

religion." Sisk said that Dr. Carl McIntyre, President of 

the International Council of Churches, was spearheading the 
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movement. 25 An article appearing in America, a Jesuit maga-

zine, somewhat supported Sisk's contention: "It is quite true 

that some ultraconservative groups have picked up the prayer 

amendment for the political mileage that is in it. But the 

amendment has a lot of highly respect,able supporters who can 

not be written off as radical right-wingers. ff26 

Sisk was actually the only Congressman to fully support 

the Supreme Court. The other two Congressmen who joined in 

with him had already been the sponsors of prayer amendments. 

Representatives Robert L. Leggett, Democrat of California, and 

Cornelius Gallagher, Democrat of New Jersey, changed their 

minds and asked that the Becker Amendment be rejected. 27 

The overwhelming congressional support for an amendment 

convinced those who opposed any change in the Constitution to 

organize a campaign to prevent Congress from taking any action. 

The National Council of Churches started a drive to convince 

the public that a change in the Bill of rights would endanger 

the position of religion in America. As a result of the sup

port for the Supreme Court, the flow of mail to Congressmen 

began to change. Representative Sisk announced that his mail 

was running eight to one in favor of the Supreme Court. On 

May 22, 1964 Chairman Celler announced that the "tide has 

turned .. ,,28 

Despite the overwhelming congressional support for the 

Becker Amendment it failed, but the reasons for its failure 



are attributable to several sources. During the early part 

of the hearing most of the major religious groups went on 

record opposing an amendment to the Constitution. The House 

Judiciary Committee was not convinced that the nublic was as 

concerned as many Congressmen claimed that it~ was. A sub

stantial amount of the mail was generated through organiza

tional campaigns, such as ad hoc committees set up for that 

very purpose. On June 4, 1964, the New York Times announced 

that the House Judiciary Committee had completed the hearings, 

however the members were highly divided and with those who 

-'9 were undecided holding the balance of power. '-

After the close of the hearings on the Becker Amend-

ment, ~rhich other sources say floundered on the obstruction-

ism of Emanuel Celler and the lack of support by the Roman 

Catholic Church, the issue lay dormant for more than a year. 30 

But on M~rch 22, 1966, Senator Everett Dirksen, Republican of 

Illinois, announced that he would institute a proposal that 

would allow devotional activities in the public schools. Dirk

sen said that a constitutional amendment permitting devotional 

activities was probably the biggest thing in his life. He 

said that he was disturbed because the Supreme Court would not 

hear a case sustained by a lower court. In Stein v. OshinskI 

the federal Court of Appeals sustained the ruling by the 

school principal that the recitation of a nrayer in kindergar

ten by pupils of that age was not a voluntary snontaneous 



72 

action. 

It is important to note that Senator Dirksen, unlike 

other prayer amendment advocates, wielded tremendous in!luence 

in the Senate. Even before heRrings on his amendment began, 
11 

he had secured the support of forty-eight co-sponsors. J The 

Dirksen Amendment which was officially known as Senate Joint 

Resolution 148 was drafted under the assumptj.on that the Su-

preme Court in refusing to review the decision of Stein v. 

Oshinsky' by the Second Circuit Court of Appeals had definitely 

closed the door to voluntary prayer in the public school. The 

Supreme Court, however did not rule on the voluntary aspect 

of school prayer which is provided through the "Free Exercise 

Clause" of the First Amendment. The narrowness of the Engel 

and Schempp decisions, which were based on the "Establishment 

Clause" seems to have convinced many Congressmen that it also 

affected the voluntary aspec~ of religious freedom. 

Not only did Dirksen have the support of many other 

Senators, he also claimed to have the support of the public. 

He constantly referred to a Gallup Poll which indicated that 

eighty percent of the people supported his a~endment.32 On 

August 1, 1966 the Senate Judiciary Subcommittee, under the 

Chairmanship of Birch Bayh, Democrat of Indiana, opened hear

ings on the DirkEen Amendment. But unlike the hearings on 

the Beeker Amendrrent two years earlier, most of the testimony 

this time supported the Supreme Court's Engel and Schempp 

decisions. The testimony of several experts on the Constitution 



revealed that Dirksen's Amendment as well as the 151 bills 

introduced at the Becker Amendment hearing failed to be suit-

able to everyone. But even with failure to ~~ite an amendment 

that would be acceptable to everyone, Dirksen brought his 

amendment to the floor of the Senate for a vote. 

The vote on Dirksen's prayer amendment seemed to be 

a ticklish situation for most Senators. The common response 

from many Senators was "how can we vote against prayer." 

Y(fbi; if they voted for the proposed amendment they would be 

the object of criticism by the major religious organizations, 

such as the National Council of Churches. 33 Dirksen was 

accused of having other motives for his stand on the school 

prayer issue. According to one news source, Dirksen threatened 

to bring the prayer amendment to the floor of the Senate so 

as to whip up support for his campaign against reapportinnment. 34 

Nontheless, the Senate did vote on the Dirksen Amendment on 

September 21, 1966 after only a week of hearings. The amend

ment did not get the necessary two-thirds and failed 49-37, 

just nine votes short. 

The vote on the Dirksen Amendment is important in that 

it indicates a significant political and regional difference 

in America's attitude toward religion. In many ways the vote 

was politically partisan. Of the Senators who voted for the 

Dirksen Amendment, twenty-seven were ~epublicans and twenty-

two were Democrats; and of the Democrats, fifteen were from 

the South. The coalition opposing the Dirksen Amendment was 
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even more one-sided. Three Republicans and thirty-four Demo-

crats opposed the amendment and twenty-nine of the Democrats 

were from regions other than the South. It \"as somewhat ex

pected that the vote would follow t!1ose pattE!rnS, but what 

is more significant is that of the twenty-eight Senators re

elected later that November in 1966, twenty-one voted for the 

Dirksen Amendment. 35 Illustrative of a broader ideological 

implication is that of the coalition which voted against the 

amendment, thirty-two were rated with a 61 pE~rcent approval 

by the Ameri.cans for Democratic Action. Of the Senators who 

voted in favor of the amendment, twenty-nine were given a 61 

percent or better rating by the Americans for Constitutional 

A 
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ct~on. 
Although Dirksen's amendment failed, he brought it be-

fore the Senate again in 1967. But as had been the results 

of' all previous attempts to draft an amendml~nt , Dirksen's 

latest proposal was not suitable to everyone. In this latest 

draft Dirksen even tried to get nondenominational prayer 

accept€'d, but that was hardly acceptable since that was what 

started the controversy in the first place. Even Dr. Carl 

McIntyre contended from the start of the Becker Amendment 

hearings that there was no such thing as a nondenominational 

prayer. 37 

The Dirksen Amendment did ~O~~ have as much congressional 

support as did the Becker Amendment. After the House Judiciary 

Hearings in 1964, interest in obtaining a constitutional I 
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amendment abated considerably. The number of bills proposing 

to amend the Constitution in 1965 and 1966 declined sharply. 

By the end of 1966 only fifty-five Representatives had offered 

resolutions and twenty-three of these were a reintroduction 
38 

of the Becker Amendment. 

The failure of the Dirksen Amendment has thus far marked 

the end of legislative attempts to reverse the Engel and Schempp 

decisio:~s. What has been most significant of' the congressional 

reac+:.ion is that Congress was willing to rep€~at the orocess of 

amending the Constitution three times with the same results. 

During each of the hearings the same conclusion was reached 

each time. The hearings revealed that there was no prac~ice 

of religion in the public schools that was acceptable to alJ 

segments of society. 



III 

POLITICAL REACTI0N 

During the times of great controversy there usually 

is a certain group of peonle who feel the necessity and com

punction to take the leadership for \"lhat they consider to be 

the common cause for all men. On June 25, 1962, jud~ing from 

the lament of some of our most outstanding political leader

ship, just such a cause existed. The Supreme Court on that 

day declared that a prayer composed and endorsed by the Board 

of Regents in the state of New York to cons~itute an "esta

blishment" of relig:ir:n, which is illegal as provided by the 

First Amendment to the Constitution. 

The immed1ate react ion of many politi cal lE~aders ',vas 

to den8unce the Supreme Court for what they considered to 

be an obvious misinterpretation of the Cons~itution. Many 

of then were quick to speak out even though it was impossible 

for them to fully understand what the Court had act,ually de

cided. Many of the major newspapers had made major deletions 

of extremely important points ,in the majority opinion. Thus 

the immediate impression of many politicans was that the 

Supreme Court had attempted to adjudicate God from existence. 

Two former presidents wasted little time in commenting on the 

decision. Dwight Eisenhower accordingly said: 



I always thought that this nation was essentially 
a relieious one. I realize of course that the 
Declaratic1n of Independence antedates the Consti
tution, but the fact renairs that the Declaration 
was our certificate of nati0nal birth. It speci
fically assets that we as individuals possess cer
tain rights as an indowmF'nt from our Creator--a 
religious c0ncept. 

')'7 , , 

Former President qerbert qoover asserted with more certainty 

that the Supreme Court's dec5sion definitely represented the 

"disirtegration of a sacred American her~tage." Be further 

asserted that "Congress should at once submit an amendMent 

to the Consti tution which establishes the r.!"_ght to rel ieious 

devotion in all governmental agencies whether national, state 

or 10cal.,,2 

Not all Presidents, past and nresent, saw the decjsion 

in the same view. John F. Kennedy, the first Cathclic to be-

come Presjdent, felt compelled to support the Supreme Court. 

In a press conference two days after the del~:i s5 on he had this 

to say of the decision: 

In addition, we have in this case a very easy rem
edy, and that is to pray ourselves. And I think 
that it would be a welcome remirder to every Ameri
can family that we can pray a good deal more at 
home, we can attend our churches w'ith a good deal 
more fidelity, and we can make the true meaning 
of prayer much more important. in the lives of all 
of our children.3 

No~ all political leaders on Capitol Hill saw the de-

cision the same way as the President. Many Congressmen took 

to the floor in the House and Senate to bitterly criticize 

the Court for its erring ways. Most of the criticism was an 

emotional outburst aligning the Court with a Communist plot 
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to secularize the nation. Representative Mendel Rivers of 

South Carolina charged that the decision provided "aid and 

comfort to Moscow~4 Alvin O'Konski of Wisconsin, in a simi-

lar vein, said that "We ought to impeach these men in robes 

who put themselves above God.,,5 

Much of the criticism came from Southern Congressmen 

whose wounds from the desegregation decision of Brown v. 

Board of Education had yet to heal. In a sneech delivered 

on the floor of the Senate, Strom Thurmond, the Southern 

defender of states rights, charged: "The Court has bitten 

off more than it can chew. And I trust that the American 

people will soon have the Congress to take the necessary 

action to reverse this decjsion.,,6 Senator Herman Talmadge 

of Georgia, in what Wc:l.S a typical misunder~:.;tanding of the df'

cjsion, said that "the Supreme Court has set up atheism as a 

new religion and put God and the devil on an equal plane."? 

The emotional reaction generated by the Engel decision 

had yet to settle when, one year later, the Supreme Court de

clared Bible-reading and recjtation of the Lord's Prayer to 

be unconstitutional. Readi~g of the Bible for devotional pur-

poses, was to the Court an "establishment" of religion, which 

was the same principle used in the Engel decision. The reaction 

to the Schempp decision was somewhat subdued as compared to 

the Engel decision, however, many political figures had yet to 

understand what the first decision actually said. 



Due to the widespread misunderstanding of the Engel 

decision, the Supreme Court clearly said in the Schempp de-

eision that "In the relationship between man and religion, 

the state is firmly comrnj tted to a poc.itir.n of neutrality." 

Senator A. Willis Robertson of Virginia instead charged that 

the Court had said: "We will put all the rights in this 

country behind the few atheists who deny God and the Bible."8 

Senator Olin Johnson from South Carolina disregarded the Su-

preme Court even more when he said: 

Despite the Supreme Court ruling, I am urging 
school teachers and schools to continue the 
reading of the Bible and to continue praying 
in the classrooms. There is no statutory pro
vision to penalize school officials for defying 
the Supreme Court. 9 

Although the cri t ici sm of the Supreme Court v-ras con

siderably subdued after the Schempp deCiSion, the quality of 

the criticism did not improve. The rhetoric of many well 

known Congressmen and other political leaders was still on 

the emotional level. According to John Bell Williams of 

Mississippi, the decisions were a plot by the Court to sub

stitute "materialism for spiritual values. nlO 

Political action after the Engel decision was quick 

to delineate. At the Annual Governors Conference in 1962 a 

resolution was introduced by Governors Bryant of Florida and 

Reed 0: ~1aine which urged Congress to adopt a constitutional 

amendment, which would "make clear beyond challenge the acknow

ledgemE~nt of our nation and people in their faith in God. n 

The resolution just barely passed the necessary percentage 
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of votes to send it to Committee. In the debate, while 

in committee, the re~~oluti0n ,I/as finally approved with only 

Governor Nelson Rockefeller of New York abstaining. ll 

The endorsement of a constitutional amendment by the 

Governors Conference cannot be seen as more than a symbolic 

gesture. Seven of the states had already, either in their 

state constitutinn or through litigation, approved of what 

the Supreme Court was to decide in Engel and Schempp. In 

1964 during the House Judiciary Comrni ttee h,~arings on the 

Becker Amendment only two governors appeared to testify. 

Faris Bryant of Florida and George l."'allA.ce of Alabama appeared, 

however, they had excellent motives for bei~1g t~ere. In 

Florida the state courts were actively defying the Engel de-

eision, and in Alabama Governor Wallace had openly encouraged 

the people to defy the Supreme Court. 12 

The reaction to the prayer and Bible-reading decisions 

has been predominately a regional and politically partisan 

reaction. As a region the greatest reaction has been in the 

South 11'lhere most poli ticians are Democrats. Outside of the 

South t,he Republicans have predominately initiated resolutions 

and supported amendments to reverse t!1e Supreme Court. Seven 

states in the South, Alabama, Florida, Georgia, Mississippi, 

North Carolina, South Carolina, and Tennessee, introduced 

one-third of the bills to reverse the Engel and Schempp de

cision1:i. 13 In 1966, when the Dirksen Amendment came up for 

a vote, seventy-five percent of the Senators considered to 



be SO·.lthern DemocFats voted in favor of amendi.ng the Con

stitw~ion.14 
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Political reaction has also been a partisan issue to 

a great extent. From June of 1962, until the opening of the 

House Judiciary hearings in April of 1964, sixty-seven of the 

115 congrt-.:!ssmen who introduced bills to amend the Constitu

tion vlere Republicans.
15 

The disparity is even more pronounced 

by the fact that the Republicans were in the minority. In 

196.3 the House of Representatives was composed of 174 Repub

licans and 261 Democrats. The Senate was even more one-sided 

with the Democrats numbering sixty-seven to thirty-three Re

publicans.16 In 1964 the Republican Policy Committee of the 

House endorsed the Becker Amendment and enc0uraged its members 

to sign the discharge petition which would remove the amend-

ment to the floor for a vote. There was a fear among Repub

licans and other supporters of the Becker Amendment that arch

seeularist, Emanuel Ce1ler, would block comrni ttee endorsement .17 

In 1966, when the Senate voted on the Dirksen Amend-

ment, the Republicans again opposed the Supreme Court; twenty

seven of the thirty Republicans who voted were in favor of the 

Dirksen Amendment. 

For the most part congressional action has failed be

cause of the regional and political differences toward religion 

that exist, however, political reaction has not totally been 

confined to legislative action in Congress. 



The extent to which the Engel and Schempp decLsions 

became campaign issues is for the most part difficult to 

estimate. Several state, local and natinnal political 

figures have opposed the Engel and Schempp decisions as an 

issue, but few have supported them. After the Schempp de-

ci..sion, GeDrgia gubernatorial candidate, Carl E.Sanders 

promised that if he wer2 elected he would not on:y go to 

jail, but give up his life to resist the Supreme Court's 

i~terference with the observance of religion in Georgia.l~ 

In 1964 during the primary elections, the Becker AmendMent 

became an issue in the sixth district in Maryland. ~he in-

cnmbent, Cha!'le~-c; ~.~athias, \-lho had openly opposl~d the Becker 

Amendr:lent, was runni~g against Brent Bozell who was a staunch 

advocate of the Becker Ame~dment. Mathias easily defeated 

Bozell and accordi'1g to ~~athi.as, his victory "took the heat 

off the Congressmen who were afraid that opposinE; the Becker 

A:nendrtent would hurt them po: i ~,i.cally. ,,19 

For the most part opposition to the Engel and Schempp 

decisions has been consistent with the vast majoritv of Repub-

liGan!.:. Brent Bozell was supposedly a "gho:3t writer" for 

Barry Goldwater, the Republican candidate for president. In 

196?, JOust·. after the fi'nr:re' de 0 0 R 0 1.. ~ Y',J V flT~ 0 ~ - '- ~ L''':'' C J S lon, .1 c ~ I CL'~ . , • "'-xo n , 1 n 

hi 5 unS'lccess ful c<lnpaign for gov'3rn~r of Cali fornla, C9.me 

out in favor of an a~end;:tent to the Constitution. According 

to Nixon, an amendment which would legalize the use of non-

sectarian prayers in public schools would SE~rve "to remind 

our children of our religious heritage. H 20 



33 

It is significant to note also that the Platform 

Commir,tee of the Republican Party which ~ad convened durin.g 

the Becker AmenJrnent he]Tihgs prQp'Jsed to endorse a plank 

i~ support of a prayer amendment. Next to the Civil rights 

ccmtr:)versy the prayer amendment was the most popular issue. 21 

Senator Barry Goldwater who had introduced a bill to amend 

the Const it ut ion wh: ch ivould permit prayer and Bible-reading, 

cited the Supreme Court's decisions as a lack of adherence 

" 1-. .., d" f l' . ~ d V>~. + ,,22 to tL.:e constlt:ltlOnd.-'.. tra,ttl'm o. lml.l,e gove, _!men". 

Later in October when Goldwater was campaigning for the 

PrE:;sidency, he accused the Democratic Party of shov.ring an 

"utter disregard for God" because their platform did not 

h th h I t" 23 . ave EO sC.oo prayer con"roversy as a campalgn lssue. 

The Democrats on the ot~er hand have not, as a carty, 

supported any attemp:,s to amend the Constitution. Even 

though the Democ"ats were the majorit7 party in Congress 

when t:1e Supreme Court decided Engel and Schempp, they have 

numeriGally been in favor of the Supreme Court. 1\,tost of the 

bills to amend the Constitution have been introduced by Re-

publicans. T~e Democrats who submitted bills to amend the 

Constitution have predominately been Sout~ern Congressmen. 

It is significant to note that in the v8te on the Di""'ksen 

Amendment, only three Rep1Jbl icans voted ll1li th the De:nocrats 

who opposed the amendment. 



1EGII.1 ~EACTION 

The role of the courts as interpreters of contro-

versy usually places them in isolation when it co~es to 

hewing an opini:m o-'-,her than that of the lti,p'hest COllrt in 

the nation -- the Supreme Court. 'I'he SUprE?'Tle Court, how~ 

ever, consists of only nine justices, and at ~imes the de-

cisions are so split and controversial that we cannot rea

sonably expect other officiRls of the legal school to be 

any more agreeable. Nonetheless, the decisions of the Su

preme Court concerning prayer and Bible-reading were almost 

unanimous. In the Engel and Schempp decisions, the Court 

voted six to one and eight to one re~pectively, with the 

same Justice, Potter Stewart, dissenting both times. 

Unlike other segments of society, the legal reaction 

to thl::; Engel and Schempp dec i si0ns W::J s very r1ild. :,Tost of 

the lower courts began immediately to interpret the same 

controversy in line with the Sunreme Court. Perhaps the 

most emotional outburst came from Ada ~.Tay Adams, a 10s 

Angeles ~'1unicipal Judge. In opening her court as she had 

done for ~hirty-one years, she called on God to "bless the 

Supreme Court and let it be shown the errors of its way."l 

Speeches and comments by t1:ose in the leg::,l profession 

have been very fev except for a scattered comment here and 



there. Most of the leg8l periodicals have been remiss of 

much interest except for those ac~ively involved in the 

Engel and Sc1:empp decisio v 1s. The lawyers and other legal 

scholars who made public comments after the E:J.[':el decision 

reflect the same credibility for misunderstanding what the 

Supreme Court said as did almost everyone else. The Presi-

dent of the American Bar Association inco~rectly believed 

that the Engel decision would require the elim~nation of 

"In Cod We Tr'Jst If from U. S. coins. He obviously had not 

read Justice Black's footnote \<'lh i ch stated otherwise. Another 

distinguished of£'ic ial, Harvard Law Professor, ~I;ark De Wolf 

Howe, who was featured in tl:1e Boston Globe, a ne\"rspaper hos-

tile to the Engel decision, said that "Justice Black's onin-

ion is ridiculous. It has no social, Dolitical, or histori

cal validi:,y.,,2 

Not all legal spokesmen were as outspoken as those 

mentioned, however, it is important to note a dissent made 

shortly after the Engel decision by Erwin N. Griswold, Dean 

of the Harvard Law School. Griswold contends that the Engel 

decision is too absolutist because if one person objects to 

prayer then everyone must refrain. It seems that Griswold 

does not agree with the philosophy behind the Constitution. 

If the majority ruled everything, then we w()Uld not need a 

Constitution. The Constitution puts certain things off-

limits to the majority so +hat minorities can have some 

rights even if it is a minority of one. 
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The reaction of most peoule in the legal profession 

was not directed at the Supreme Court, but at efforts by 

others to amend the Constitution. The heRrings by the Sen-

ate ~rudiciary Committtee in 1962 served to be an opportunity 

for Congressmen to castigate the Supreme Court, 1owever, 

the ;.merican Jewish Congress which supnorted the Supreme 

Court was able to get others to support their position. 'I'hey 

rounded up 132 professors and law-school deans from several 

colleges and universities who were onposed to amend~ng the 

C . t' 3 onstltu l'Jn. 

The attitude of the legal community was more attenta-

tive after they realized the threat posed to the First Ame~d

mente After the Schempp decision in 1963, the President oP 

the American Bar Association said that he thought that the 

Supreme Court had properly interpreted the First Amendment. 

The lack of support for the Supreme Court at the Senate 

Judiciary hearings in 1962 awakened many of the leading con-

stitutional experts, such as Paul ~. Treund, Paul G. Kauner, 

Phillip B. Kurla.nd and Leo Pfeffer to the eminent threat t "at 

existed to the First Amend~ent. 

Unlike the Senate Judiciary hesrinrs in 1962, when 

hearings opened on the Becker Amendment many of the nati0n's 

top legal authorities were there to supnort the Sup~eme 

Court.. A statement signed by 223 of the leading legal experts 

was also introduced at the House Judiciary hearings. They 

opposed any change in the Bill of Rights. It is significant 
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to note that one of the sieners had previously spoken in 

opposition to the Suprerne Court. But when it anpeared that 

the Constitution '11ight be amended, Erwin Griswold joined 

the other 222 legal experts. 4 

It is of further significance thAt when it comes to 

interpreting the Constitution, legal scholars are usually 

in :nore of an agreement nn v:hat the Constitutinn says than 

other £roups. Perhaps their cohesiveness is reflected in 

the statement to the House Judiciary Committee wh-ich said 

that the adoption of an a~endment would set a "precedent. . . 
,;;hich may Drove to easy when other contraversial decisinns 

interpreting the Bill of Rights are handed dmm. ,,5 Emanuel 

Celler may have been echoing the same sentiment vhen he 

said, "There have been 5392 attempts to amend the Constitu

tion and all but twenty-four have failed •••• The Becker 

Amendment will fail, the tide has turned against it.,,6 

The public, however, was not as understanding of the 

Supreme Court 2S the legal commlln::ty. As stated before, 

much of the public reacti'n was the result of inadeauate 

reporting of t~e scope of the Engel decision. The headlines 

in the Chicago Sun Times ran: "Ban Prayers in Public Scho0ls." 

Such a headline is technically incorrect because the Court 

only banned a certain type of Drayer -- namely those that 

are state composed and others which violate the "Establish-

ment Clause If of the ?irst Amendment. '''''hat was further devas-

tating to the publicts image of the Court was a widely 



distributed cartoon w~ich showed the letters G-O-D being 

c hipped away froln the slogan !fIn God "Ie Trust ff on a coin. 

As a result of what the nublic thoup:ht the Supreme 

Court had decided in the Engel decision, they sent the 

Court more than 5000 critical letters. 7 Thus the Supreme 

Court. became so sensi ti ve to the rmbl ic' s reaction that 

Justice Tom Clark felt obliged to volunteer a rare extra-

judicial comment: 

The Constitution says that the government shall 
take no part in the establishment of reliGion. 
No means no. As soon as the people learned that 
this was all the Court decided -- not that there 
could be no official recognition of a Divine 
Being or recognition on silver or cu~rency of 
"In God We Trust, IT or public acknowledgement 
that we are a religious nati0n -- they un~er
stood the basis on wh ~ ch the Court acted.' 

Clark's statement that the ~ublic eventually understood the 

basis for the Engel decisi0n is for the most nart his own 

personal view. The extent of 1)ublic under~)tanding was never 

improved substantially. The Dublic supported every effort 

to reverse the Supreme Court si~ply because they were led 

by ot~ers to believe that t~ere could be no prayer or Bible-

readi~g in the 0ublic schools. 

Nevertheless the Supre~e Court learned a lesson in 

public relations, for in the Schempp decision\;\T1ich followed 

a year later the majority opinion emphasized the importance 

of religion in the United States. In a seventy-six page 

concurring opinion by Justice William 3rennan nnd a shorter 

concurring opinion by Arthur Goldberg, the Justices stressed 



the EiCODe of the SchemDp decision, as to what h.gd been de

cided and what had n~t been decided. 9 
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Although the Court had t8ken ~recauti~ns in the Schempp 

decision not to arouse the nublic, many Congressmen and other 

influential people had already concluded ~hpt ~he Schempp Je-

cision was the logical conclusion to the Engel decision. As 

a point of comparison the Court received less than 100 letters 

from the public despite the fact t~at the ruling in Schempp 

was of broader significance. It affected more people sim-

ply because most schools that had devotional activities read 

the Bible. lO 

The "legal" community learned from the Senate and House 

hearin£s in 1962 and 1964 that if the Bill of Rights were 

to withstand the onslaught of misunderstanding and emotiona-

lism, they would have to be the bulwark against it. In 

1966 \'lThen Everett Dirksen brought hj~s campaign for an amend-

ment to the Constitution before the Senate Judiciary Sub-

committee, the opposition was firmly entrended against it. 

Unlike the Senate Judiciary and House Judiciary he~rinrs of 

1962 and 1964, the legal experts were well prepared for 

Dirk:::en. The testimon~r of Paul Kauper of the Uni versi ty of 

Michigan Law School, Paul ~reund o~ the Harvard Law School, 

and Father Robert Drinan, Dean of the Boston Law College, 

revealed again as it h~d in the House hearinps of 1964 that 

there is no working alternative to devotional exercises in 

the public schools which are sanctioned by the state other 



than a positinn of neutrality. 

The three Con~ressional hearin[s, beginning in 1962, 

served to clarify the national attitude toward the Engel 

and Schempp decisinns. Practically all federal ofPices 

have upheld the SupreMe Court decisions. ~he Attorney Gen

eral of the United States also supported the Engel and 
11 

Schenpp decisions. However the ~ttorney Generals in many 

states, especially in the South, have either ignored or 

openly opposed the Engel and Schempp decisions. 12 The 

Attorney General of Arkansas, shortly after the Schempp 

decision, told the state's public schools to continue their 

d Id d d . 1 . 13 ai y rea ing an evotlona exerClses. 

In some states, the lower court have ruled inconsistent 

with the Supreme Court. Since the Engel and Schemnp decisions, 

the same controversy has arisen in the states of Delaware, 

Florida, Idaho, Illinois, Massachusetts, 11ichigan, New Jersey, 

New York, and Pennsylvania. The cases have originated largely 

because people "".rho have been opposed to devotional activities 

in tbe public schools have now taken advantage of the provis-

ions in the Engel and Schempp decisions, which were previol's-

ly denied them bv their respective state. Also, many of the 

statEs have failed to comply with the Supreme Court because 

the Attorney Generals of some of these states have said ~hat 

the Supreme Court decisions do rot have precedent over state 

law. Indicative of the advice rec~ived by some school boards 

was that of John C. Young, Attorney for the city of Columbus, 



Ohio: "It must be born in mind that the decisions of the 

Supreme Court are not in the sense law -- they hind no one 

except the party to the cases involved. ff14 

In seven of the nine cases since the EnEel and Schempp 

decj~jons, the state courts failed to resolve the controversy 

cons~stent with the Supreme Court and the federal courts have 

thus had the resp~nsibiJity. In Florida, the State Supreme 

Court in Chamberlin v. Dade County Board of Public Instruction 

upheld Bible-reading and recit:=tti()n of the Lord's Prayer jnst 

a few days prior ~o the Engel decision. ~he controversy 

continued until June of 1964, when the Supre~e Court reversed 

the decision. The Florida SuprEme Court did nnt cnMply until 

the followin[~ February, v'Then i t is~ued an order Dreventing 

Bible-reading and recitation of the Lord's Prayer in the 

state schools. 

The significance of legal reaction to the SUDreme 

Court has been that all the cases which were to arise after 

the Engel and Schempp decisions have all been resolved 

eventually under the criteria set forth by the Supreme Court's 

interpret~"1ticn of the "Establishment Clause" of the First 

Amendment. 



IV 

PUBLIC REACTION 

The general public in America has usually been described 

as apathetic when it comes to being aware of what goes on in 

the government. However Amerjcans are just as attached to the 

ideals of their culture as other peonle are to theirs. Thus 

in 1962 the Supreme Court became the target of public outrage 

when it found a state composed prayer in New York to be uncon

stitut.ional. The "Warren Court," as the Supreme Court was 

called, became a popular "whipping post" for the nublic, be-

ginning with the controversial desegregation decision of 

Brown v. Board of Education in 1954. Previous to the Engel 

decision, proposals in Congress to curb the Warren Court had 

reached an all time high. Out of a total of 165 bills pro

posed in the history of the Supreme Court to curb the Court, 

fifty-three were proposed in the period from 1955 to 1957, 

follo'\'ling the school desegregation deci si on of 1954.1 

Thus the public outcry against the Supreme Court was 

nothing new in 1962. Shortly after the Engel decision, a 

sign in North Carolina advocating the impeachment of Earl 

Warren merely had to add the words "Save Prayer" to the al

ready existing epithet. 2 



The general reaction of the public was one of indigna

tion and astonishment, which did not stop with big names. 

In tomlS everywhere people wondered whether all references 
~ 

to God would be removed from society./ In a letter to Sena-

tor Keating of New York the village of Tuckahoe advocated 

"the immediate institution of proceedings to impeach and re-

move those justices of the U. S. Supreme Court whose recent 

decision outlawed the free practice of voluntary worship of 

"4 • • God in the schools •• 

The public reaction was highly emotional with many of 

the comments branding the Supreme Court as a bunch of atheists 

who we:re increasingly leading the American people to a morality 

breakdown. 5 Much of the reaction can howev€~r be attributed 

to what many Americans erroneously thought the Court had de

cided. The Court in Engel v. Vitale ruled solely on the 

"Establishment Clause" of the First Amendment, but many 

Americans got the impression that the Court had impaired the 

f "f 1"' 6 ree exerClse 0 re 19lon. 

Much of the blame for the public's misunderstanding 

and reaction can be attributed to the news media. The Supreme 

Court received over 5000 letters and telegrams from the public 

which criticized it severely.7 The reaction of the press, 

judging from editorials, was mixed, however several papers were 

regretful that such a decision had been madE:. Chester Newland, 

whose research was introduced before the House Judiciary Com

mittee in 1964, found that the first day stories concerning 



the majority opinion of Justice Hugo Black were fairly 

accurate, but second day stories virtually ignored what the 

Supreme Court had said and instead reported on the public 
8 

reactions going on throughout the nation. Editorialists 

44 

paid little attenti 0 n to what the Supreme Court had actually 

decided, instead they made inferences as to what the Court 

might do next. Some of the editorials were so violent and 

misleading that many people felt that they had to react 

appropriately.9 The Press deleted important parts of the 

Engel decision, such as Justice Black's footnote, which gave 

many people the impression that the decision went farther 

than it did. To further confuse the public, many of the 

leading newspapers, such as the Boston Globe openly opposed 

the Engel and Schempp decisions. 

The public outrage was not only directed at the Supreme 

Court, the litigants in the Engel decision ~Tere the object of 

public scorn. The party primarily responsible for the Engel 

suit, Mr. and Mrs. Lawrence Roth, found themselves to be the 

target of public outrage. Many of the letters rec;:ivej dur

ing the trial accused them of Communist activities. After 

the Schempp decision in 196), the Roth family were again the 

target for many calls and telegrams. Some of the messages 

were congratulatory, but most of them were abusive and ob

scene. "You Communist Kike, why don't you go back to Russia," 

said one letter. IO Madalyn Murray, in an interview with the 

Saturd~ EVI2.!lil}g Post. after her victory concnrrent with the 
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Schempp decision, complained that although she had a masters 

degree in Sociology and a Law degree she was unable to find 

. b 11 a JO • 

The Schempp decision which banned Bible-reading and 

recitation of the Lord's Prayer did not have near the violent 

reaction as the Engel decision in 1962. But juding from the 

fact that Bible-reading was more prevalent in public schools, 

it is difficult to say that the reaction was less. Many peo-

pIe had expected the Schempp decision. After the Engel de-

cision the news media made many references to the fact that 

the Schempp decision was on appeal to the Supreme "Court. 

Many Protestant leaders (including the National Council of 

Churches) added to the public's awareness in that they anti

Cipated and approved of the Schempp decision. 12 

Although there is evidence that many people expected 

the Schempp decision, it does not indicate that the nublic 

agreed with it. A Gallup Poll taken shortly after the de-

cision revealed that seventy percent of those surveyed opposed 

the Court's decision. l ) In 1964 the Survey Research Center 

of the University of Mich~gan disclosed in a survey that 

seventy-four percent of the public anproved of school devo

tions. The Research Center also did a survey in the fall of 

1964, which revealed that sixty-three nercent of the public 

had only negative things to say about the Supreme Court. In 

the categories surveyed, the school prayer issue had more 

negative mentions than any other one. In comparison to the 



school desegregation controversy, the prayer issue out scored 

it 25:2 to 145.14 

Much of the responsibility for the public's reaction 

has bf~en leveled at the Supreme Court not only for the de-

c1sions, but also the manner in which the decisions were 

written and reported by the press. The New York prayer de

cision stirred widespread alarm not so much for what it said 

as for what people thought it said. It is commonly under

stood that the decision banned all references to God in pub-

1 · hId bl' ff' 15 1C se 00 s an pu 1C a . a1rs. 

The news media in reporting the school prayer decision 

in 1962 deleted an important footnote in the majority opinion 

which said: 

There is of course nothing in the decision reached 
here that is inconsistent with the fact that school 
children and others are officially encouraged to 
express love for our country by reciti~g historical 
documents such as the Declaration of Independence 
t,-Thich contains references to the Deity or by singir1g 
officially espoused anthems which incl"lde the com
poser's professinn of faith in a Supreme Being, or 
the fact that there are many ~~nifestations in our 
public life of belief in God. 

Adding greatly to the confusion was the concnrring 

opinion of Justice William Douglas, which was misllnderstood 

by many to have some force of law. Douglas' opinion magni

fied the widespread fear that the Court's deci_sirm would 

lead to the erasure of all traces of religion from the govern-

mente Douglas according:y said: 

What New York does on the opening of its public 
schools is what each House of Congress does at 
the opening of each day's business •••• Yet for 
me the principal is the same, no matter how briefly 
the prayer is said, for in each of the instances 



given the person praying is a public offic"tal on 
the public payroll, performlng,g religious exercise 
in a governmental institution.~ 

Douglas' opinion lent credibility to many people that 

such symbols as "In God We Tr'.lst" would be removed from cains 

as well as those in the national anthem. TimEl, :nagazine 

speculated that had Black's footnote "been given half as 

much attention as Douglas t sweeping dicta, much of the con

troveJ:'sy and confusion might have been avoided. ,,17 

The public reaction to the Engel decisinn prompted 

the Court to make clear the basis for the Schempp decision. 

In the Engel decision, Justice Black writing for the majority, 

the Court placed the decision in a historical nerspective, 

citing ch~lrch and state controversy, which has been goj.ng on 

since the found~.ng of the nation. Justice Tom Clark, who de-

livered the second decision, made extensive references to 

the legal precedent upon which the majority based their de-

cision. Justice William Brennan in a concurring opinion of 

seventy-six'pages, further enunciated the validity of the 

Court's opinion by defining what the Supreme Court had de

cided in Abington v. Schempp and what it had not decided. 

Much of the cri tiei sm of the Court b)T the public can-

not solely be attributed to individuals. Many civic groups 

and other social organizations were responsLble for much of 

the reaction. Group endorsement seemed to give credibility 

for many people to disapprove of the Suoreme Cofirt's de-

cisions. Groups such as the Lions, Civitans, Junior Chamber 



of Comnerce, and Kiwanis began Ln 1964 to endorse nroDosals 

to amend the Constitution. lS The American Legion and its 

National Americanism Committee also endorsed Droposals to 
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permit prayers by pupils in nublic school. Many of the groups 

formed for just that purpose, such as The Commi t, tee of Christian 

La:rmen Inc. who ,')rg':.mi zed a door to door campaign to get t hp 

House Judiciary Committee to hear the Becker Amendment. 19 

Most of the group activity centered around getting 

Congress to hear proposals to amend the ConstLtution. The 

International Christian Youth of America sponsored a cam-

paign to get one million signatures opoosing the Supreme 

Court. Other groups, such as Project Prayer, urged people 

to write their Congr~ssman to sign the discharge net~tion, 

which would release the Becker Amendment to the House floor 

for a vote. 

In Los Angeles in April of 1964, 2500 people attenderl 

a Shrine rally sponsored by Project Prayer. The group heard 

actors and actresses who appeared briefly to deride the 3u-

prame Court. Despite efforts to keep the rally non-partisan 

it attracted ultra-conservatives, such as Sam M. Cavnar. Mr. 

Cavnar was also the direct.or of Project Alert which recei'led 

widespread attention when a retired ~arine Corps Colonel 

said that Chief Just ice Earl vvarren should be hanp:ed not im-

peached. According to the ~ York Times t~lere \<lere Detiti.ons 

calling for Warren's impeachment being circulated outside the 

Shrine rally.20 
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The impact that the public and grollp react,: rm had 

upon the legitilE,tive process is we3..1 recorded by the number 

of letters recejved by Congressmen from their constituents. 

The mail campaign seemed to force man~r Reprefentati ves who 

otherwise might not have supported such legislation as amend

ing the Constitution to take an active interest. 21 

\Vhether or not Representatives agreed with their con-

stituents is a matter of speculation. Nonetheless they had 

been ~;wamped with what \HS one of the largest mail campaiGn::' 

in history.22 Proponents of the Becker Amendment devoted re-

markable effort~; to t,he distribution of prj nted cards which 

were dispatched by individuals to members of the House Judiciary 

Committee and their Representative. One of the cards declared: 

"This campaign year let's put God back in the schools. n23 

1/-lhat probably could have been the at ti tude Df Congressmen was 

speculated on by Clifford M. Lytle, an authority on the Warren 

Court. According to Lytle, "The greater hazard to supporters 

of the School Prayer decision case than of the School Segre-

gation decisions lies in the emoticnally generated attempt to 

attribute an anti-God belief to anyone \'I:ho de:ends the Court's 

action. n24 In any estimation it is not difficult to see the 

unpopt:_lar position that any supporter of the Supreme Court 

would be placed in particularly if he represented constituents 

in the Sou~h and East where Most devotional activities in the 

public schools are concentrated. 
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The Becker Amt:!nclmen t , was fully supported by Repre-

sentatives and SeY'lators who initially were in compliance 

with the general public. The heavy volume of ma~l and the 

public opinicn polls indicated that the public solidly 

supported the Becker Amendment. Several Congressmen reported 

that ~heir mail was running ten to one in favor of a Consti-

tutional amendmpnt. Nonetheless as the House Judiciary 

Commit.tee began the hearinGs, the public attitude began to 

change; that is judGing from those who "Trote the'~ r Congresr.;-

man. The chance in public attj_tude, however cannot be att!'~-

h1..lted to a spontaneous change in those \'lho supported the 

Be:cker Amendment.. The support for the Supreme Court was the 

result of organizational effarts to get people to respond 

who did not agrf:e with amending the Constitution. 

One group responsible for this change in the public 

attitude was an ad hoc committ.ee composed of several. Protes-

tant, Jewish, and civil liberties groups. The ad hoc committee 

under the leadership of Rev. Dean r~. Kelly of the National 

Council of Churches began to mobilize leaders of the religious 

communities in order to make it n;!:;pect.ful and safe for Con-

t th D 1 ' , t 25 gressmen 0 oppose , e :.Jec (er .u.menomen .• According to Rev. 

Kelly, he was surprised to discover that so many Congressmen 
26 

shared the views of the ad hoc committee. As a result of 

the organ~zational efforts of the committee, the flow of 

mail began to change. On lIhy 22, 1964 Chairman Celler of the 

House Judiciary Committee announcod that the "tide has turned." 

----------------------


