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. - I. PROBLElv! 

In the last century there have been many criticisms 

hurled at the highest court of the United States; among 

these criticisms have been age, education, and judicial 

experience. The SUrreme Court has been characterized as 

a group of "nine old men" more than once. 

It is the goal of this study to present statistical 

facts regarding the qualifications of appointees to the 

Supreme Court from 1937 to J.962. This will be an attempt 

to isolate certain measurable and objective factors 

regarding the selection of Supreme Court Justices in 

this period. This will enable us to determine the accu

racy of some of the charges against the SU!:Jreme Court. 

Emphasis will be placed on any trends that might be 

revealed in the study. It is hoped that this study 't-lill 

reveal to the reader some of the factors vlhich are talcen 

into consideration in naming men to the highest court in 

the country. 

Studies of this nature have been done in the past; 

it is the intent of the study herein to bring such studies 

up-to-date. l 

By selecting the shorter period, 1937 to 1962, rather 

lCortez Ewing, Sunreme Court Justices, 1789-1937. 
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than the entire history of the Court, the writer was able 

to take a more extensive look at the various qualifications 

involved. 

The date, 1937, also marks the zenith of the period 

when the age of justlces on the Court uas under great fire 

from the public. The age controversy was indirectly in

volved in President Franklin Roosevelt's attack on the 

2 

Court following his landslide victory in the 1936 election. 2 

The President was trying to bring the age of the members of 

the Court down considerably; he "Imnted a more liberal Court 

which would be more inclined to favor his program. 

The importance of the Supreme Court in our society is 

considerable. It is the equal of the Congress and the Execu-

tive branches of the federal government. Another indirect 

result of this study will be to deterrrine if there are any 

needed changes in the Court and the Denbers on it. 

When a political ;arty loses at the polls, its judicial 

appointees rereain as a stronghold for the "old regime." The 

Court interprets enactments of the Congress and adrninistra-

tive law. This may make it possible for the Court, if 

hostile, to delay or even defeat programs of the It new regime." 

This is just what had happened following the Democratic 

victory in 1932.3 

Whatever may be said of the Court, there remains the 

2Wesley McCune, Nine Young tolen. p. 4. 

3Ewing , ~.£.11:.. p. 7 • 



.. 

question as to whether any small group of men (old or 

young) can interpret constitutional or administrative 

law in accord with the public l-rill. 4 

At present, the argument over the qualifications of 

appointments is open to any discussion since the con-

stitution states no qualifications for appointees to the 

3 

Court. II . . •• The judges, both of the Supreme and inferior 

courts, shall hold their offices during good behavior, 

and shall, at stated times, receive for their services, 

a compensation, which shall not be diminished during their 

continuance in office." 5 Aside from this, the constitution 

says nothing about the qualifications of men holding a 

Supreme Court judgeship_ 

Factors used in this study are: geographic origin, 

tenure of the judges, age at appointment, educational 

level achieved, prior public service, political affi-

liation and judicial experience. 

The data for the charts and tables in this study 

were gathered from a multitude of sources. If no con-

tradictory evidence was uncovered, tbe sources were not 

cited in the footnotes. Much of the data was taken from 

biographies, official publications, biographical dic-

tionaries, and encyclopedias. 

The main emphasis of this study will be to inform 

4Ibid • p. 9. 

5United States Constitution: tiThe Judiciary," 
Article III, Section 1. 



the reader about recent characteristic trends of the 

qualifications of Supreme Oourt justices. 

As previously mentioned, Pro Cortez E\fing has done 

a study of this nature on judges previous to 1937. In 

order to more clearly see present trends, his study will 

be cited frequently. In fact, much of the format of this 

study is fashioned after his study. 

There are numerous other books related to the general 

topic of the Suprene Court; the list is too numerous to 

include here in the study. However, some of the more 

important of these books are 1isted in the bibliography of 

this study. 

4 
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II. APPO INTlt.ENTS 

In the twenty-five years from 1937 to 1962, twenty 

men were honored with appointments to the benoh of the 

Supreme Court~ This is at a rate of four appointments 

every five years~ 

The first appointment in this period was that of 

Hugo Lafayette Black in 1937. Black came directly to the 

court from the Senate where he represented Alabama. Blaok 

was the first appointee named by President Franklin D~ 

Roosevel t ~ Black was a supporter of the Ne'ti' Deal while 

in Congress~ The main objection to Black's nomination 

came to light after he was already nominated and confirmed; 

It was discovered that Black had been, for a short time, 

a member of the Ku Klux Klan in his early years;1 

The second appointee was Stanley F. Reed. He was 

named to replaoe Justice Sutherland in 1938.2 

Following Reed to the bench was the late Felix 

Frankfurter~ He replaced Benjamin Cardozo in 1939. It is 

significant to note that Frankfurter was foreign-born, 

having come here, at an early age, from Austria~3 

1"Hugo Black", 1!B Eventful Years, 1:363, 1947~ 

2wesley HcCune, The Nine Young Men, p; 58; -- -

3Helen S. Thomas, Felix Frankfurter: Scholar !2 !a! 
Bench, p. 19. 
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TABLE 1 ~ DAYS BETWEEN NONINATION AND CONFIRYLATION 

Days Roosevelt Truman Eisenhower Kennedy 

o 

1-3 1 

4-6 1 

7-10 I 

11-20 

21-40 

41-75 

76-on 

6 

2 

9 

2 

1 

4 5 

1 

2 

*These four ap:~)ointments were made while Congress 
was in recess, thus the long delay before official 
confirmation~ 

President Roosevelt's fourth appointee was William 

O. Douglas. Douglas replaced Brandeis on the bench in 

1939~4 

In 1940, Franklin Roosevelt named Frank Murphy to the 

Oourt to replace Pierce Butler. 1!iurphy r s appointment main

tained the tradition of having one Catholic justice on the 

bench~5 

The following year, 1941, Roosevelt named Harlan Fiske 

Stone as the 12th Chief Justice to replace Charles Evans 

Hughes~ Stone had been an associate justice since 1925 

when he was ap~ointed by President Coolidge~6 

~1ccune, ~. £11., p. 116. 

5Ibid., p. 138. 

6Samuel J. Konefsky, Chief Justice Stone ~ ~ Supreme 
o ourt , p. 11 ~ 
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The last three appointees of President Roosevelt were: 

Robert F~ Jackson (1941); James F. Byrnes (1941); and Wiley 

B. Rutledge (1943). Byrnes served only one year. 

In the space of six years, President Roosevelt made 

nine appointments to the Supreme Court. By 1945, Chief 

Justice Stone, a Republican, was the only remaining justice 

who was not appointed by Roosevelt; even he had been elevated 

to Chief Justice by Roosevelt. It would appear then that 

Roosevelt got his chance to change the complexion of the 

court through the natural course of events~ 

President Truman made four ap~ointments to the Supreme 

Court during his tenure as President. They were, in order 

of appointment: Harold H. Burton (a Republican), 1945; 

Frederick M. Vinson, as the 13th Chief Justice, 1946; 

Thomas C. Clark, 1949; and Sherman l!1nton, 1949. In 

nominating Clark and 11:inton, Truman ignored the tradition 

of having one Catholic on the bench; (1-,hen :!::Iurphy died in 

1949 there was no Catholic on the bench). 

Two of President Roosevelt's appointees, Black and 

Douglas, are still serving today; Clark is the lone Truman 

survivor. 

A total of thirteen ap~olntments had been made by 

Democrats in this period before President Eisenhower was 

to make his first appointment. In twelve years Truman and 

Roosevelt had apPointed thirteen men. He, Eisenhower, 

appointed Earl Warren in 1953 to replace Chief Justice 

Frederick M~ Vinson. Warren became the 14th man to serve 

as Chief Justlce~ Eisenhower also appointed John }!arshall 
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Harlan in 1954, William Brennan in 1956, Charles Whittaker 

in 1957, and Potter stewart in 1958. 

Before his untimely death, President John F. Kennedy 

made two ap]ointments to the Supreme Court~ The first 

"New Frontiersman" on the bench was Byron R. White in 

1962. Later in the same year, Arthur Goldberg was named 

to the bench by Kennedy~ Incidentally, Goldberg was the 

third Jew named to the court~ 

Both of President Kennedy's appointees are on the 

Court today, as are Warren, Stewart, Brennan, and Harlan 

from the Eisenhower era. In other words, there are five 

Democratic appointees and four Republican apPointees on 

tOday's court. 

One interesting feature of this period is that all of 

the nominations were confirmed by the Senate~ Compare this 

with the Jacksonian Era (1829-1861), when only fifteen out 

of tvrenty-six nominations were confirmed by the Senate~7 

Perhaps this is a sign of more ameniabl1ity on the part 

of Oongress or perhaps the President only nominates a 

tfsure-bettt~ 

Now let us turn to an objective consideration of the 

confirmation procedure in the Senate~ In Table 1 the 

numerical data are shown for the number of days between 

Senate receipt of the nomination and final confirmation~ 

The nomlna tion of Harold H. Burton "t<fas approved by the 

Senate the next day, after it was received~ Hugo L. Black 

was ap""Toved five days after his nomination reached the 

the Senate~ Oontrast these rather rapid confirmations with 

7cortez E1·ring, Judges of ill Supreme Oourt, p~ 18. 



those of Jackson (25), Rutledge (28), Whittaker (23), 

and Goldberg (27) and Byrnes (25). 

9 

As explained above, the nomination of Warren, Stewart, 

Harlan, and Brennan were made when Congress was not in session; 

therefore, they laid on the table for over :forty days before 

actual approval~ 

In the period from 1789 to 1937 only six other justices 

had to wait between twenty-one and forty days for senatorial 

appr~val~ In the period we are studying there were five~ 

Only three justices were confirmed in less than ten days in 

the period 1937 to 1962~ Previously, fifty of the eighty

four confirmations were granted in less than ten days~8 

Evidently the Senate is taking longer before it nakes its 

decisions~ Of course, the greater length of time for most 

of Eisenhower's ap~ointees is due, in part, to the fact that 

he faced a Congress of the opposite political faith most of 

the time~ 

8 '-. Ibid., p. 19. 
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III. DISTRIBUTI01~ OF APPOINTEENTS BY STATE AITD SECTION 

In studying sectional representaticn, certain arbitrary 

divisions had to be ~ade. By the writer's definition, the 

East will include those states of New England, Pennsylvania, 

New York and New Jersey. The South will include all states 

south of Pennsylvania and the Ohio River, and the line 

ru..'lD.ing from the Hississi!:~;i River between Arkansas and 

Missouri, and on west bet1'leen Oklahoma and Kansas. The 

!Jl1dwest will include the states of the Old Northwest, plus 

:Hissouri, Iowa, and l-11nnesota. The West will include 

states west of Texas and the Hidwest. 

States such as Kansas, the Dakotas, and Nebraska 

might be considered midwestern, but they are still Western. 

Of the twenty judges nominated in the period only one, 

Felix Frankfurter, was born in a foreign land. 

In the period 1937-1962, the East gave birth to four 

future justices. They were Brennan, Jackson, Burton and 

Stone. 

The South is credited with six such births. Those 

born in the South were: Vinson, Byrnes, Rutledge, Black, 

Clark and Reed. 

The Midwest equaled the South's output. Goldberg, 

Harlan, Stewart, l-furphy, Douglas and Hinton were born in 

the 111dv-lest. 
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TABLE 2. BIRTH A~m TENURE INFORHATTON 

East West South I-Tidwest Foreign 
~ . 

Native 4 3 6 6 1 20 

Jlloved* 1 1 1 2 1 6 

To East - 2 1 3 

To rTest - -
To South - -
To E .• i'lest 1 1 1 - 3 

Tenure 6 2 5 7 - ~O 

* Moved from one section to another. 

Only three justices were born in the West, namely, 

White, Warren and Whittaker. 

In previous years the East had enjoyed a definite 

prominence. This is due to the fact that it is the oldest 

section. However, from the data given above, one could not 

say that the East is enjoying such prominence today. Both 

the South and the I-Tidwest out-produced the East in this 

twenty-five year period, (1937-1962). 

The Midwest has taken the place of the older sections 

to a marked degree. From 1897-1937, nine of the twenty 

judges (45%) came from the East; five came from the South; 

and five from the Midwest. 1 The percentage for the East 

for the period 1937-1962, has slu~ped to 20%, while the 

1l,ill. p. 42. 



IUdwest has risen from 25% to 30% as did the South. 

Actually, this is the first time that tile South has raised 

its percentage. 

The data on tenures, or period of uninterrupted 

service are sor:;ewhat different; this is referring to the 

state of a:r'pointment. The East gained ti'lO justices as a 

result of migration. The West lost one justice while the 

South also lost one. The ~adwest also gained one, which 

added to six at birth, gives them the lead in this department, 

with a total of seven. 

The West lost Whittaker to the ~idwest. The South 

lost Rutledge to the :r.r1dwest. In the data on the East and 

Midwest interesting things come to light. The East gained 

both Douglas and Harlan at the expense of the hidwest. The 

East also claimed Frankfurter, who settled in Massachusetts. 

Of the six justices born in the Nidwest, only four were 

appointed frOD their native section. In compiling seven 

tenures, the 1-1id'fest g8.ined one justice froll each of the 

other sections. 

With respect to tenures, the East only became dominant 

in the ~(.·'eriod from 1897-1937. 2 This is due to the fact that 

the East has been the traditional exporter of population 

westward. It would seem, then, that this trend is continuing 

although the ~ad~fest led the East by one. This dominance of 

the East \'Til1 be much I:.ore evident in regDrd to educational 
qualifications. 

2Ibid • :p. 45. 
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Overall, the picture :presented is one of eQualization. 

With the exception of the West, the sections are relatively 

equal; only one appointment separates eacr.. of the three. 

If it is possible to predict future trends on the 

basis of statistics, thi.s writer would predict that the West 

will play an increasing role while the role of the East and 

South will diminis~ in regard to birth figures. This 

prognosis is based upon population movement ,,,estward and 

the trends described above. Seldoo has the East gained 

from other sections. In the past, ,,,h11e the East gained 

eight seats, it lost thirteen. In the period, 1937-1962, 

the East gained t1rlO judges from the !-Udi'1est. (The l-lidwest 

previously had only lost two justices since its first 

appolntment.)3 

What these figures seem to indicate then, is a lessening 

of the importance of the East in producing "future" judges 

and somewhat of an increasing importance of the East in 

the factor of tenure. 4 It is also evident from the figures 

in Table 2 that no movement into the South occurred; there is 

also no movement as yet into the West. Until the appointment 

of Charles Whittaker the West had not had a native-born 

member on the Court. 5 

3llli. p. 49. 

4For a list of justices and birth and tenure information 
see Appendix, pp. 

5nWhittaker to the Court." New Republic. 136:6; 
l,qarch 18, 1957. 



IV. POLITIOAL AP"FILIATION AS A FAOTOR 
IN SUPREHE COURT APP0I1\'"T1IENTS 

The first factor that the average person would look 

at in regard to Supreme Court appointments would be the 

poli tical :oarty affiliations of the various nominees. 

14 

The Supreme Court is not a political institution, but 

nevertheless, the members owe their jobs to a political 

figure, namely, the President. One ,.,ould expect the 

political affiliations of appointees to run along the same 

party line as the person making the appointments. This 

becomes evident when one looks at the appointments made 

from 1937 to 1962. 

A.ll of the justices appointed by Franl;:lin D. Roosevelt, 

with the exception of Harlan F. Stone, were affiliated to 

a greater or lesser degree with the Democratic party. In 

elevating Stone to the chief-justiceship, Roosevelt was 

following a precedent set by President Taft when he named 

a democrat, Edlvard D. ~"Thi te, to fill the Ohief Justice' s 

chair '>Then !~el vin puller passed avTaY. Both Stone and 1'1hi te 

were already on the bench when they were promoted. Perhaps 

it was only fair or reasonable for Franklin Roosevelt to 

promote Stone. Although appointed by Hoover, Stone had 

consistently sided with the liberal minority in the early 

years of the Ne"l"r Deal when the Court repeatedly blocked 
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the programs of the administration. 1 

Nur-phy, Reed, Byrnes, and Black were active "New 

Dealers" in the sense that they held elected offices; 

Jackson, Rutledge, Frankfurter, and Douglas were active 

supporters of the New Deal without holding public offices. 

President Truman apPointed four justices. Vinson, 

Clark, and I~inton were Democrats. Hinton and Vinson held 

public office in the New Deal era; Clark was classified as 

a "Texas conservative".2 Harold Burton, a Republican from 

Ohio who had served in the Congress and as Mayor of Cleve

land, was Truman's other appointee. 

There was no real reason or precedent which forced 

Truman to appoint a Republican; there was no reason to end 

the long string of New Deal appointees. Burton was a close 

friend of Truman 'tihile they were in the Senate;3 some 

people were also pressing Truman to ILake a Republican appoint-

mente 

President Eisenhower made five appointments: Stewart, 

Warren, Brennan, Harlan, and Whittaker. All of them except 

Brennan were Republicans; Brennan is listed as a Democrat.4 

1 
"Harlan F. Stone", Current Biography,7:575, 1947. 

2"Thomas C. Clark", National Cyclopedia .2f American 
Biography, G:13, 1946. 

3wesley ]'TcOune, ~ Young Men, p.201. 

4 
"William Brennan, Jr., rt National Oyclopedia .Q! ArJerican 

BiorraDhy, 1:29, 1953-1959. 
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President Kennedy ap·pointed Byron lihi te and Arthur 

Goldberg. Although both men are listed as Democrats and 

though both were active in the "New Frontier", their records 

on the court are quite divergent. In the 1963 session of the 

Court this was quite evident; on the first nine major decisions 

Mr. Goldberg voted "yes" and on the same nine decisions Mr. 

White voted "no".5 

Here, as elsewhere, is strong evidence to indicate that 

political affiliation is no fool-proof indicator of a man's 

voting and his philosophy once he is seated on the bench of 

the Supreme Court. Mr. Justice Stone, ap"£::ointed by Hoover 

as a conservative, fell under the influence of men like 

Cardozo and Brandeis and became an active proponent of the 

New Deal legislation when it carre before the court. 6 Felix 

Frankfurter, apPointed as a liberal intellectual by Roosevelt, 

turned into somewhat of a conservative and on many decisions 

opposed liberals like Black, Douglas, and Murphy.7 No doubt, 

such things occurred in the past history of the Court. 

Finally then, one could conclude that political affi-

liation is inportant in considering possible apPointees, 

since most appointees were of the same political faith as the 

President ~~king the appointment. Also, political affilia

tion is not an absolute and infallible predictor of how a 

man will vote once he is on the court. 

5"When Goldberg Says 'Yes', "VThite says 'No' ," U.S. ~ 
~ World Report, 54:103, June 3, 1963. 

6"Harlan F. Stone", Current Biography, 7:575, 1947. 

7Helen S. Thorras, Felix Fran~cfurter: Scholar to the Bench, 
p. 187. 



v. AGE QUALIFICATIONS 

The reEainder of this study will concern itself with 

the qualifications of the twenty justices appointed in 

11 

this period, (1937-1962). By understanding some of the 

factors prior to appointment, it 1s hoped that the reader 

may better appreciate the resvonsibilities and incumbrances 

imposed on these twenty men. 

Controversy in the middle of the 20th century has 

centered around the age of the appointees to the Supreme 

Court and of justices serving on the Court. ~'lhen a line 

is drawn to show the appointment ages of justices up to 

1937, there is a startling trend revealed. The curve 

rises continuously from 1789 to 1937. In the period 1789-

1829, there '\clere four judges in their th1rtie s; there has 

been no one in that age range appointed since! 

How does the contemporary period compare with the 

past and vJha t is the outlook for the future? 

The baby of the appointees in the rEodern era is 

William O. Douglas. Appointed at the age of forty, he is 

the youngest appointee to the Court since Joseph Story in 

1811. Story was only thirty-two years old at the time. l 

l};ICCll..'Yle op • cit., p. 116. 
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As a result, Douglas could look forward to at least thirty 

years on the Court before the usual retirement age. 

Six other justices in this ~eriod were appointed while 

in their forties. They are: Clark (49), l-1urphy (49), 

Jackson (49), Rutledge (48), White (44) and Ste\Vart (43). 

From 1861 to 1937, there were only nine justices appointed 

in their forties. 2 This is some indication of the drop in age. 

Those justices appointed in their fifties are Minton 

(58), B'-lrton (57), Whittaker (56), Frankfurter (56), 

Vinson (56), Harlan (55), Goldberg (54), Reed (53), Black 

(51) and Brennan (50). 

Only Stone, Warren and Byrnes were appointed while in 

their sixties. Stone was 68; Warren was 62; and Byrnes was 

61. In other words, 35% of the appointees were less than 

50; 85% were Q~der 60. In the period 1897-1937, seven out of 

twenty were in their sixties. 

In the period 1897-1937, only three or 15% of the 

twenty appointees w·ere ll...nder fifty-three years of age. 3 In 

the contempory period the percentage for this age range 

is 50%. In the same period, 1897-1937, seven justices 

were over sixty; ten were over fifty-five. 4 Only eight 

were over fifty-five in the contemporary period. In the 

period 1897-1937, only one justice was in his forties.5 

2Ewing op_ cit., p. 64. 

3~_ 

4Ibid • 

5I bid. 
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FIGURE 1. AGE OF APPOINTEES 1937-1962 

Although President Roosevelt was prevented from 

"packing" the Court, nature a1lol-Ted hire. to change the Court 

from "nine old men" to "nine middle-aged men." Four of 

his appointees were in their forties. Only two were in 

their sixties and one of these (Stone) was merely elevated 

from associate to Chief Justice. 

Whatever the reason, the trend seems to be to appoint 

younger men, at least under sixty. If one put the appointments 

for the contemporary period on a graph of appointment ages of 

the aggregate from 1789 to the present, the curve would 

taper off and hover around the middle fiftles. The trend, 

then, seems to be away from ttold tl men. 

Some mention should be made here of the importance of 

voluntary resignation as compared i'ii th death in office. 



Six justices retired in the contemporary period and five 

died in office. Of those who retired, four are still 

alive. James Byrnes resigned after only one year of service 

to return to politics. He was sixty-two at retirement. Two 

of the retired justices, Minton and Frankfurter, died this 

past year. They were sixty-five and seventy-nine respectively, 

at retirement. Most of those who retired in this period 

did so for reasons of health, e.g., ?'linton, Frankfurter, 

Whittaker and Reed. Stanley Reed retired in 1957, at the 

age of seventy-two; he is still living today. He served 

nineteen years before he retired to enter nrivate life. 

On the Court, Reed was expected to be a sure vote for the 

"liberal tl side of the Court; this turned out to be false. 

Reed has been characterized as a "middle-of-the-roader." 

As a result, his vote was heavily sought after by both sides 

of the Court. 6 Reed was replaced by a Republican, Charles 

Whittaker. Whittaker retired in 1962, and was replaced by 

Byron "Whizzer" White. 7 The other justice to retire from 

the Court in this period, Harold Burton, w'as seventy when 

he stepped down. 8 In other words, three of the justices retired 

in their seventies and three were in their sixties. 

Murphy and Rutledge were only in their fifties when 

they died. Vinson died at the age of sixty-three, Stone at 

6Mccune, OPe cit., p. 59. 

7"B~ron R. White" Brittanica Book ~f the Year. 1963: 
851, 1963. 

8ttHarold H. Burton" Ten Eventful Years. 1:468, 1947. 



the age of seventy-four and Frankfurter, eighty-one. 

The average appointment age in the current period, 1937-

1962, was 52.95 years. The average appointment age from 

1897-1937, was around fifty-seven. The average appointment 

age for the seventy six judges previously appointed was 

52.97. 9 Of the thirty-seven judges appointed from 1869 to 

1937, only six were below the average of 52.97. In contrast, 

nine of the twenty appointed from 1937 to 1962, were under 

52.95 years of age, or 45% of the total number of appointees 

for the period. Although the average of the appointment 

ages for the twenty judges in the conterrporary period is 

insignificantly smaller, the trend is clear. This is further 

evidence that the age of appointees has gone down in the 

last twenty-five years and will probably stay dOrm in the 

future. In fact, the average would be much smaller if 

Stone's age was excluded since he was already on the Court 

and his age, sixty-eight, at his second appointreent to the 

Supreme Court was equal to that of the oldest judge ever 

appointed. Oddly enough for this other justice, Charles 

Evans Hughes, it also was his second appointment. IO 

If the aim is to secure a bench conposed of younger 

judges, the obvious solution would be to select younger 

men. Of course, men apPointed at a young age could serve 

until they are considerably feeble. There have been such 

9Ewing , OPe cit., p. 68. 

IO~. 



cases of failure to retire when the time came. Oliver W. 

Holmes was ninety-one i"Then he retired. Of course, no one 

would maintain that he was infirm or senile. Duval, a 

justice in the first part of the 1800's became deaf; and 

critics say he sat on the bench years after this deafness 

was detected. ll 

There is no well-defined time when a Supreme Court 

justice should step down. The present Courtfs average 

age is sixty-three; this is only two years below the year 

when most men are required to retirel Only three of the 

justices, Black, Warren and Clark, are currently in their 

seventies. White is only forty-six and Stewart is just 

fifty. Of course, White and Brennan have only been on 

22 

the bench for two and seven years, respectively. In the 

period 1910-1937, the average age was approximately sixty-six 

and one-half. Therefore, the average age of the Court appears 

to be going dO\in and as long as the appointment ages stay 

around fifty-three, this average "I'Ti11 remain lower. Early 

in 1937, the average age of the Court was nearly sixty-nine. 12 

In the light of the above information, ~erhaps the 

accusation of "nine old men tl is no longer valid. The average 

appointment age, as well as the average age of the justices 

currently on the Court, have decreased. 

llllli. p. 70. 

l2~. p. 73. 



VI. EDUCATIONAL QUALIFICATIONS 

rle would assume "national maturityll and growth has 

had some influence on the educational level achieved by 

Supreme Court appointees. It is not the intention to 

claim that those justices with a degree in law have made 

the best justices. 

Eighteen, or 90%, of the twenty appointees in the 

period 1937-1962, earned law degrees in American colleges 

and universities. Only James Byrnes and Robert H. Jackson 

did not obtain a law degree. Two of the justices were 

Rhodes Scholars; they are Byron R. White and John :r.:arshall 

Harlan. H&rlan, incidentally, is the grandson of another 

Supreme Court justice. His grandfather t s name w"as also 

John Marshall Harlan. l 

A look at the sectional aspect of the educational 

qualifications of appointees, 1937-1962, will be revealing. 

The two justices from the iiest both attained law degrees. 

Thus, the record of the vlest remains intact. Since its 

first appointee, every Western judge has been a college 

graduate. Five justices of the Supreme Court appointed 

from the South in this period attained law degrees; only 

James Byrnes did not. The san'.e is true for the East; 

InHarlan t S Oareer has iITide Range. U Ne"t,y York Times. 
November 9, 1954; :po 18. 



Jackson is the only Eastern judge liho did not earn a 

degree in law. The seven tenures from the Nidl'Test all 

earned law degrees. The percentage for the Nidwest, West 
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and South, if only college graduation is considered, remained 

constant. The East's percentage has gone down a bit from 

100% in the period 1897-1937. 2 

It is evident from the above data that education is 

still of prime importance as a preliminary qualification 

for Supreme Court justices. While all twenty justices in 

the period 1897-1937, were graduates and only nineteen 

in the contemporary period were graduates, (Jackson did 

have an A.B. degree from the Chataugua Institute3), this 

is not a marked decrease by any means. 

Another important and interesting aspect of the educa

tional qualifications sector of Supreme Court appointees 

concerns institutions graduating future justices. 

Only three uni versi ties in the ii'est and Midwest 

graduated future justices. Indiana, l'~ichigan and Northwestern 

have done so for the !{id-;vest. The Kansas City School of 

Law, University of Colorado and the University of California 

have each graduated one justice in the period under study. 

Three universities have equaled this achievement in the South. 

They are Centre College (Kentucky), the University of Texas, 

and the University of Alabama. 

2Ewing , ~~, p. 79. 

3HcCune, OPe ill.:. , :D. 164. 



The East is clearly dominant in this area also. Nine 

of the twenty justices of this period earned law degrees 

from Eastern colleges. Yale contributed three, while 

Columbia and Harv2rd contributed two each. The other two 

appointees earned degrees at Bowdoin and the New York 

School of Law'. The percentage for the East, then, is 

45% of the total. Thus, by looking at the past, a continuing 

trend is visible. In the period from 1861-1897, the East's 

percentage was approximately 68%; in the period 1897-1937, 

the percentage sank to 55%; and in the current period it 

has fallen to 45%. Even so, the East equals all other 

sections combined for the current period. Evidently, 

students pursuing the law profession tend to seek out 

Eastern universities. 

A third interesting aspect relative to educational 

qualifications of Supreme Court justices is rrior teaching 

experience in colleges and universities. 

In his treatment of justices prior to 1937, Mr. Cortez 

Ewing makes the statement that u've may riell expect the 

appointment of more legal scholars and fewer practicing 

attorneys. Such a development would recognize the treEendous 

growth i!.l the body and content of the law. u4 Six, or 30%, 

of the twenty justices in the current period were one-time 

college professors of law. Iii ley Rutledge rias a professor 

of law at the Uni versi ty of Colorado and j'lashington Uni versi ty 

in St. Louis. At a later date he also served as the Dean 

4]!w ing , .2l?:. Eli:. , p • 83 • 
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of the Law School of Washington University and the State 

University of Iowa. He was a professor from 1924 until 1935. 5 

Felix Frankfurter served as a professor of law at 

Harvard from 1914 to 1939. He was also a visiting professor 

at Oxford University in England, 1933 to 1934.6 

William O. Douglas taught law at Columbia from 1925 to 

1928, and at Yale from 1928 to 1934.7 Frank I'iurphy was a 

professor at the University of Detroit from 1922 to 1927. 8 

Harlan F. Stone was a professor at Columbia from 1910 to 

1923, and he served as Dean of the Columbia School of Law. 9 

The last justice with experience in the teaching profession 

is Harold Burton. He was a professor at Western Reserve 

University from 1923 to 1925.10 

The thirty percent figure mentioned above becomes much 

smaller, hOvfever, when considering only those justices now 

serving on the court. Only Justice Douglas has had any 

experience as a professor in American colleges and univer-

sities. Therefore, only five percent of the current justices 

have any teaching experience in college. This then would 

seem to be the opposite of what Nr. Erling predicted \'Tould 

be true. Perhaps, in future years, the trend IGay become 

more evident or it may reverse itself again. 

----~~---------------------~ 5"Wiley B. Rutledge, Jr." Current Biograph:y. 4:653, 1943. 

6Thomas, ~ ~ p. 21. 

7:McCune, ODe cit. p. 122. --
8UFran1{ Kurphy" Current Biograph.Y:,. 1:609, 1941. 

9Konefsky, OPe ~ p. 31. 

10"Harold H. Burtontt Ten Eventful Years. 1:468, 1947. 
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VII. PRIOR PUBLIC EXPERIENCE 

The next aspect to be explored is that of prior 

public experience. In studying this aspect of the qualifi

cations of Supreme Court justices, five separate categories 

will be distinguished and analyzed. These five areas are: 

state legislative, state administrative, Congressional, 

national administrative, and finally and perhaps most 

crucially, judicial experience. 

The position of Supreme Court justice, being the job it 

is, it would be expected that men who are appointed to this 

position would be of mature judgement and come from a back

ground of many varied types of experience. Experience counts 

for quite a considerable amount in these appointments~ It 

will be the goal here to discover what type of experience 

counts most heavily. r-:ost judges in the past, as well as 

those in the contemporary perlod, have come to the bench 

with a variety of public experience and a majority have 

benefitted from a college education; more and more justices 

have earned law degrees. HOvTever, any discussion of these 

qualifications, L~turity and education, is only preliminary 

to a discussion of the real qualification--prior service in 

the public's eye. Let us now turn to a study of the effect 

of public experience on Supreme Court appointments. 



State Administration. A total of four justices in this 

period have come to the bench with some prior experience 

in state administrations, in one capacity or another. Two 

of these men, ~farren and Hurphy, had been governors of 

their respective states, California and Michigan. Murphy 

was elected governor of }:ichigan in 1936. He ran at the 

alleged urging of President Roosevelt. !·!urphy was defeated 

by the Republican candidate in 1938; therefore, he only 

served two years as governor. l Earl Warren was elected to 

the governorship of California on an independent (coalition) 

slate in 1943. He was re-elected twice before his appointment 

to the Supreme Court in 1953. Warren, then, had ten years 

experience in this position. He gained a reputation of 

being a foe of corruption in government, centralization and 

tlbig government."2 He also served as Attorney General of 

California from 1938 to 1943. 

Sherman Ninton served as Public Counselor for Indiana 

from 1933 to 1934. There will, no doubt, be some question 

as to the validity of putting this job in the category of 

"state administration"; however, it was a public job on 

behalf of the state.3 

The fourth and final justice in this period with state 

administrative experience is John M. Harlan. Harlan served 

as an Assistant Attorney General for the state of New York; 

lI1cCune, .9.lL:.. £i.i:. p. 141. 

2t1Unpartisan Chief Justice of the United States." James 
Bassett. Nerl York Times l.fagazine. p. 10; October 11, 1953. 

3"Sherman r,Unton" Current Biography. 10:429, 1949. 
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he served in this position from 1928 to 1930, and from 1951 

to 1953.4 

These four men served a total of t.enty-two years, or 

an average of a little over five years each. In the period 

1897-1937, seven out of twenty appointees, or 35%, had 

experience in state administrations;5 in other words, the 

percentage has dropped by fifteen, from 35% to 20%. 

Although there are more and more jobs in this category, 

it appears that this type of experience is becoming less 

important as a factor in Supreme Court appointments. 

State Legislative Experienc~. This form of experience 

is the traditional training arena for anyone aspiring to 

a political career. 6 Over the years, this arena has lost 

its glamour. In the period 1897-1937, only 25% of the twenty 

appointees served in state legislatures; from 1861-1897, the 

corresponding percentage was fifty.7 

In the contemporary period only two men had any 

experience in state legislatures. Harold Burton served in 

the Ohio House of Representatives and Stanley Reed served in 

the Kentucky General Assembly. Only 10% of the appointees, 

then, in the current period have had this type of experience. 

As in the case of state administrations, this also represents 

a significant drop from the preceding period in history. 

4nJohn 11. Harlan" Who I s 1fuo in America. 33:847, 1964-65. 

5Ewing, ODe cit. ---- :po 90. 

6Ewing , OPe cit. p. 84. 

7Ewing , Ope cit. p. 89. 
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We could safely conclude, therefore, that the role of state 

administration and state legislatures in preparing or 

grooming appointments to the Supreme Court are diminishing 

at a fairly rapid rate. With the increasing amount of 

other jobs available, many young lawyers seem to be by

passing these areas and going to high places. 

Congressional Experience. This type of experience is 

undoubtedly more important than the two types discussed 

above. It would seem to be a more reliable indication of 

the degree of popularity a man has in the vlOrld of politics. 

James Byrnes served in the House of Representatives for 

fourteen years, from 1910 to 1924. In addition, he served 

in the Senate from 1930, until his appointment in 1941. 

Byrnes is the only man in this period to have had experience 

in both houses of the Congress. The only other ~ember of 

the "elite" twenty of this period to serve in the Rouse of 

Representatives was Frederick Vinson. In addition to ~r. 

Byrnes, three other justices had experience in the United 

States Senate. Sherman Hinton served as Senator from Indiana 

from 1934-1941. Hugo Black ,,('fas Senator from Alabama for two 

terms, 1927-1937. Harold Burton served as one of the 

senators from Ohio frorr 1941-1945. 

A total of five of the twenty appointees then had some 

experience in the national Congress. They served a total of 

approximately fifty years for an average of about eleven 

years. This represents an lncrease over the average of the 

aggregate of all previous justices. In the past, twenty-five 



judges had compiled one hundred and fifty years of service 

in the Congress, for an average of six years.8 In addition, 

the five who served in Congress represent 25% of the total. 

In the period from 1897 to 1937, only four of twenty 

justices served in Congress. 9 Although this represents an 

increase in number, an increase of only one cannot be 

considered too significant. Perhaps we will have to wait 

another twenty-five years to see whether this slight increase 

is the beginning of a trend toward an increased importance 

of CongreSSional experience in selecting Supreme Court 

judges. Of those justices now serving on the Court, only 

~!r. Justice Black has had any Congressional experience. 

Consequently, although the percentage for the period is 

on the increase, the figure for the present Court is only 

about 11%. This in itself could prophesy a further decrease 

in the future. 

National Administrative Experience. This type of 

experience should be a much stronger indicator of national 

popularity, skill and rraturity. Therefore, a considerable 

percentage of the justices should come to the Court with some 

experience in the national administration. This area 

would include cabinet members and all kinds of jobs on 

lesser levels. 

In reality, twelve of the twenty justices in the 

contemporary period have had some form of experience in 

9 Ewing, ~. £11., p. 91. 
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the national administration. 

Frank I-Curphy was Assistant United States A t'~orney for 

the city of Detroit for three years and also was appointed 

Attorney General in 1938. In addition, l:urphy served as 

Governor General of the ::'-hillipines in 1930~10 

Williarr O. Douglas worked in the Securities and 

Exchange OOIC:"ission from 1934 to 1936, and was commissioner 

of the sal21e ar~ency from 1936 to 1939. He was in the Oommerce 

Department from 1929 to 1939. 11 

10 ... .--
"Frank :Eurphytt, Current Biography, 1 ;609, 1941. 

11t1vTilliam O. Douglas", TITho's J:lhQ !.!! ADerica, 33:541, 
1964-1965~ 



Felix Frankfurter was Assistant United States Attorney 

for the Southern District of New York from 1906 to 1910. He 

served in the Bureau of Insular Affair's law office froE 

1911 to 1914.12 

Justice Tom Clark was the District Attorney in Dallas 

in 1927; he was Assistant Attorney General from 1943 to 

1945, and Attorney General from 1945 to 1949. 13 

Sherman Minton served as Administrative Assistant 

to Franklin D. Roosevelt prior to his apPointment. 14 

Stanley Reed served as General Counsel for the Recon-

struction Finance Corporation from 1932 to 1935, and he 

was Solicitor General of the United States, 1935-38. He 

was also the General Counsel of the Federal Farm Board, 

1929-32. 15 

Robert Jackson was General Counsel for the Bureau of 

Internal Revenue. He also worked in the Securities Exchange 

Commission. Jackson was Assistant Attorney General in 

1936, and Solicitor General in 1938; he was apPointed 

Attorney General in 1940. 16 

Frederick Vinson served as the Director of the Office 

of Economic Stabilization in 1943 to 1945; he was Federal 

12ttPelix Frankfurter" rIho f s Who in America. 33: 683, 
1964-1965. 

13 t1 Thomas C. Clark" Who f s Who in Ame.rica. 33: 376, 1964-65. 

14t1 Sherman l·~intonlf Congressional Directory. 88: 640, 1964. 

15ttStanley F. Reed ll Congressional Directory. 88:639, 1964. 

16ttRobert H. Jackson" Current Bio~raphy. 1:427, 1940. 



Loan Administrator in 1945. Also, in 1945, he was head of 

the ~far Mobilization and Reconversion Office. Vinson was 

Secretary of the Treasury in 1945.17 

Harlan F. Stone served as Attorney General of the 

United States frore 1924-1925.18 

John }II. Harlan vTaS United States Attorney for the Southern 

District of New York from 1925 to 1927.19 

Byron White served as Deputy Attorney General for the 

United States from 1961 to 1962. 20 

Arthur Goldberg served as Secretary of Labor under 

President Kennedy from 1961 until 1962, i-Then he I'laS appointed 

to the Supreme Court. 21 

All the preceding information will serve as background 

information for the discussion which will follow. These 

facts will mean more when they are analyzed. 

The twelve justices 'with national administrative 

experience comprise 60% of the total number of appointments 

in the current period. This percentage is higher than any 

of the three other categories previously discussed, i. e.-

state legislative, state administrative, and congressional. 

In the period iw~ediate1y past, 1897-1937, the same figure 

l7ttFrederick M. Vinsonl1 Current Biography. 14:638, 1953. 

18uHarlan F. Stonen 

19HJohn M. Harlan" 

Current Biography. 2:836, 1941. 

~Who's Who in America. 33:847, 1964-65. 

20 lf Byron R. i'Thi te" Who's 1'1ho in America. 

211t Arthur Gold bergn Who I s 1-Tho in America. 

33:2144, 1964-65. 

33:753, 1964-65. 
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is given, twelve out of twenty, or 60%.22 This area has 

become increasingly important over the years and will 

probably continue to do so in the years to come as a result 

of the ever-expanding nature of the Federal Government. 23 

Six of these twelve justices in the period from 1937-1962, 

held cabinet positions at one tiEe or another. In the 

previous period seven men held similar positions. 24 

It only seems logical that the Justice Department 

should figure heavily in appointments to the Supreme Court. 

Nine of the justices in the preceding period served, in one 

capacity or another, in the Justice Department;25 the figure 

for the current period--eight--is nearly the same as the 

previous period. As a percentage of the total in each 

period that had experience in the national administration, 

these figures represent 75% and 66%, respectively. Four of 

those men who had worked in the Justice Department, l'Turphy, 

Clark, Jackson and Stone, were serving as Attorney General. 

Thus, considerably more than half of these men, experienced 

in national ad~inistration, gained at least some of it in 

the Justice Department. Of the total percentage of appoint

ments, the eight from the Justice Department represent 40%. 

On the basis of the ever-increasing volume of the law and 

22Ewing , 
.2.l2.!. £li:. p. 93 • 

23Ewing, .2.l2.!. £il:. p. 92 • 

24Ewing , .2J2.!. cit. p. 93 • 

25Ewing, .2.l2.!. £l:..b. p. 94 • 



the facts presented above, this i'rri ter believes that the 

Justice De9artment will continue to play this important 

role and possibly even increase in importance. 

36 

But whatever the future holdS in store, it is undeniably 

true that the area of national administration is of great 

importance as a recruiting grou.'I1d for a:r.:·pointments to the 

Supreme Court. 

On the present Court, four o~ the justices have 

background experience in sorre phase of national administration. 

Goldberg is the only one of the four who did not serve in the 

Justice Department. The other three, White, Harlan and 

Clark, have all had experience in the Justice Department. 

JUdicial Experience. Judicial experience ought to be 

the greatest factor in the effectiveness, efficiency, and/or 

"greatness" of Supreree Court Jurists. 1'T1th some kind of 

record as a jurist, the appointing person or confirming 

body l,ATould have some tangible evidence with which to 

evaluate the nominee's potential as a Jud.ge on the highest 

court in the nation; without such a record, the decision 

would seem to be less well-founded on substantial fact. 

In order to put the current period into historical 

perspective, a brief look at past periods is advisable. 

In the period from 1789-1829, fifteen out of the twenty 

apPOintees, or 75%, had previous court experience; from 1829 

to 1861, eight out of ~ourteen, or about 57%, had previous 

experience on a court bench; from 1861-1897, the percentage 

rose to 63%, when fourteen out of twenty-two had such experience; 



and from 1897 to 1937, twelve, or 60%, had come to the 

Supreme Court with previous court experience. 26 

In the current period, 1937-1962, the percentage is 

lower still. Only nine justices, or 45%, of the total number 

of twenty came to the Court with prior judicial service. 

Three of these justices, r':urphy, Black and Brennan, have 

only served on a state court. The others gained judicial 

experience only at the federal level. 

Frank Murphy was a criminal court judge in Detroit in 

1924;27 Black served as a police court judge for about 

eighteen months;28 and Brennan served as a superior court 

judge, judge of the appellate division of a superior court 

and also as a justice on the New Jersey Supreme Court from 

1952 until his appointment to the United Ste.tes Supreme Court 

in 1956. 29 

Sherman I·anton had served as Judge of the United States 

Court of Appeals, 7th District from 1941 until 1949; Vinson 

was an associate justice on the United States Court of 

Appeals for 1i'ash:.ngton, D. C., and Chief Judge of the United 

States Emergency Court of Appeals from 1942-1943; Rutledge was 

judge of the United States Court of Appeals from 1939 to 1943; 

If.hittaker was judge of the United States District Court, 

26 Ewing , .£l2..:.. cit. p. 99. 

27uPrank !,rurphytt 

28uHugo L. Black" 

29 

Current Biography. 1:609, 1941 

Who's I'rho in America. 33: 182, 1964-65. 

"1i'illiam J. Brennan tt Who's Who in AEerica. 239, 1964-65. 
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iiest District of Nissouri and judge of the 8th Circuit of 

the United States Court of Appeals; Stej'rart served as judge 

of the United States Court of Appeals 6th Circuit from 1954-

1958; and Harlan served as judge of the 2nd Circuit of the 

same Court from 1954 to 1955. 

In all, then, nine justices in the current period had 

had prior judicial experience before they came to the 

Supreme Court. As stated above, this represents a 15% 

drop from the previous period. Four of the justices currently 

on the Court have had such experience; this represents 

about 45%, or the same as the figure for this current 

period. 

Evidently, judicial experience is not as important to 

those making appointments to the Supreme Court as it used 

to be. HO"i'1'ever, four of the last seven judges have had 

prior judicial experience. This, in itself, could represent 

a current revival of the courts as factors in Supreme 

Court appointments. 

It is not the intent of the writer to maintain that 

men who have no prior judicial experience will not make as 

good jurists as those with prior judicial experience; 

certainly law practice and teaching of the la"i'j are very 

important experiences. Due to the ever-increasing volume 

of the law, teachers should be able to keep in touch with 

the law more easily through journals, current literature 

and law volumes. Also, many jobs of a political nature 

can also be very valuable. Cabinet positions and governmental 



agencies would be such jobs. They offer much direct contact 

with the law and the courts. 

One final aSI)ect involved here 'YTould be the number of 

justices who have served in more than one of the above 

discussed categories. If a man has some years of experience 

in more of these categories, he should be all the more 

prepared for the position of Supreme Court justice. A 

man who has had experience in all five categories would 

more than likely be very well r,repared for such a position; 

a man l<Tho has served only in one category would have a 

rather narrow background of valuable experience. 

TABLE 3. PHIOR PUBLIC SERVICE BY CATEGORIES 

Categories 1937-1962 Percentage 

Service in five 0 0% 

Service in four 1 5 

Service in three 4 20 

Service in two 3 15 

Service in one 12 60 

Service in none 0 0 
20 100 % 

From the information in Table 3, it is qUite evident 

that a very small percentage of the justices who came to 

the Court brought experience in a variety of these categories. 

Only 40% or eight of them, had had exrerience in more than 

one cs tegory. Only 5% had irTorked in four of the categories, 
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and none of the justices had experience in all five categories. 

Only Sherman llinton came to the Court iii th experience in 

four of the five categories. 

Harlan, Vinson, Murphy and Burton came to the Court 

with experience in three categories; Reed, Black and 

Brennan had experience or service in two categories. Of 

those judges currently on the Court, only Harlan, Brennan 

and Black have had service in more than one category. 

The figures for the period 1789 to 1937, or the 

previous aggregate are remarkably different from the 

figures presented above. Four percent of the aggregate had 

served in all five categories; eight percent had served in 

four; thirty-one end slx-tenths had served in three categories 

and two categories as well; and only 19.7 percent had 

served ir. only one categoryt30 This figure, 19.7, is 

considerably lower than the 60% for the contemporary period. 

It does appear, from the information presented above, 

that many of the appointments were made on the basis of 

some factors in addition to experience in public service; 

perhaps these other factors were personal friendship, 

political partisanship, or simple political maneuvering. 

Some of these charges were raised when Clark, Minton, and 

Burton were nominated by President Truman. No attempt 

can be made here to discover what these other factors were 

positively because it is beyond the scope of this study. 

3°Ewing , ~ cit. p. 103. 



VIII. PRO}~OSED CHANGES 

One change in the Supreme Oourt 1'1hich is proposed 

is related to the sectional asrect. To gain a more equal 

representation, some system should be devised to make the 

sections a little more equal in their shares of appointments. 

One change which has been needed is to reduce the age 

of appointees; this change has begun in the contemporary 

period and it is hoped the trend will continue or at least 

level off around the age of fifty. There is something to be 

said about appointing both men who are too young, as well 

as those who are too old. Perhaps some objective criteria 

could be established to facilitate the reatter. 

The most pressing change which is needed concerns 

the judicial experience of the appointees. As stated 

elsewhere, prior judicial experience vlOuld be the best 

measure by v-Thich to gauge I1fi tness lt for a Supreme Court 

appointment. The current picture in regard to this factor 

in not encouraging. However, there has appeared on the 

horizon a bright, redeeming ray of hope for this serious 

shortcoming of our high court. 

There are, even now, four bills in the current Congress 

aimed specifically at the qualifications of Supreme Court 

justices. In substance, these bills provide that no person 
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will be eligible for an appointment to the highest court in 

the land unless he has a minimum of five years of service as 

a judge of a Court of Appeals, District Court of the United 

States, or a judge on the highest court in a state. l 

Legislation of this sort is definitely long over-due 

and will go a long way in improving the nake-up of the 

Supreme Court in the future. It will, undoubtedly, benef1t 

the people of the entire country. Regardless of politics 

or shades of liberal or conservative philosophy, there would 

be many advantages in having the membership of the Supreme 

Court composed of experienced jurists. Perhaps this 

legislation now in the OorJIDittee on the Judiciary of the 

Senate ?Till bring about the needed change. 

lSenate Bill 299, 89th Congress, 1st session, January 
7, 1965, p. 1. 



IX. Sm·n..!ARY ARD CONCLUSIONS 

This study has attempted to isolate certain geodetical 

factors regarding the selection of justices for the 

Supreme Court of the United States of America. A study has 

been made of the age of the justices and of the sectional 

and state representation of the justices appointed in the 

period from 1937 to 1962. Certain other factors have been 

discussed regarding the appointments to the Court. These 

other factors are education, public service, and judicial 

experiences. 

The justification for using the arbitrary cutting 

point of 1937, is that it is the beginning of a new era in 

appointments to the high Court. Prior to this date, there 

had been twelve years of control by Republican presidents. 

For years there had been criticism over the age of the Court 

and the age of appointments to the Court. As is i-Tell known, 

President Franklin D. Roosevelt made an attempt to "pack" 

the Court; he was attempting to alter the "agel. of the Court 

in order to make it a little more amenable to the President's 

wishes. The President was prevented from doing this legally, 

but it would seem that the President got his wish thanks to 

the "natural course of events." 

Fron 1937 to 1943, President Roosevelt Eade nine 

appointments to the Supreme Court. One of his appointments 
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William O. Douglas was the youngest justice named since 

Joseph Story was named in 1811 at the age of thirty-two; 

Douglas was only forty. The only apPointment of Roosevelt's 

that was over sixty was Harlan F. Stone and he was simply 

elevated from associate judge to Chief Justice. 

In the twenty-five years from 1937 to 1962, the average 

age of appointees to the Court has dropped by nearly four 

years, from fifty-seven to just under fifty-three. Consequently, 

the Court has been much younger as a whole in this period. 

For example, the average age of the Court in 1964 was sixty

three; the average age of the Court in the period 1910 to 

1937 was around sixty-six and one half. Several of the 

judges were over seventy; currently, only three of the 

judges on the Court are seventy or older. 

Another interesting aspect regarding the appointees 

from 1937 to 1962 is concerned with confirmation by the 

Senate~ All nominations in this period have been confirmed 

eventually by the Senate~ However, some of the proposed 

nominees were found to be unpopular with the Senate and 

were therefore withdrawn fro~ the list with great dispatch. 

Many of the confirmations were a long time in coming; four 

of President'Eisenhowerts appointees waited over one hundred 

days because Congress was not in session. 

In geographical origin of justices, the East has 

consistently held s"lvay in the past. In the current period, 

the East is sharing this leadership with the lvI1di'Test and 

the South; in fact, both sections outproduced the East. 



This is probably due, in part, to the shifting population 

westward. 

The figures on tenure are somewhat different and more 

meaningful. Here, the l!Iidwest is the undisputed leader. 

Seven of the tw'enty appointees 1-lere residing in the l-11dvTest 

when they were appointed~ 

Movement of justices from one section to another 

has also occurred in this period. The Midwest and the East 

have each gained in this department. There was no movement 

into either the South or the 1'rest~ The writer would 

predict that there will be movement into the West in the 

years to come; this prediction 1vould be based on population 

movements. 

With the nation reaching maturity, it is only logical 

to expect that education would playa very important part 

in selecting justices. From the data presented in the 

study, it is safe to conclude that education is very 

definitely a factor, major indeed, in choosing future 

jurists~ Virtually all apointees in the current period 

have attained college degrees; all but James Byrnes and 

Robert Jackson have earned a lavi degree from some college 

or university. A majority of the justices received their 

law' degrees froT'} schools located in the eastern section of 

the United States. 

The next aspect in the qualifications of those 

selected as judges on the highest court in the land is 

prior public service. Of the five categories discussed here, 
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experience in the national administration claims the 

largest percentage of appointees. Twelve of the justices 

came to the Court with some experience in some form in the 

national administration. Eight of the ~ielve were in some 

way connected with the United States Justice Department. 

Further, four of these were Attorney General at one time or 

another. This category, national administration, claimed 

more justices than the other four. Cabinet members have 

served as good recruiting material; in addition to the four 

Attorneys-General, there were representatives from the 

Treasury, Commerce, and Labor Department~ 

Congress has not played a very influential role in 

selecting justices. Only five justices have had experience 

in the national Congress~ This puts Congress about third 

in the five categories, in siEple numerical superiority. 

Perhaps the most surprising and disillusioning discovery 

relative to prior public experience of Supreme Court 

justices is the data on prior judicial experience. 

Only nine justices in the current period have come to 

the Court with prior judicial experience. This is the 

one arena of experience which should make selections to 

the Court more meaningful and accurate~ With a prior 

record of judicial decision-making, the selector, the 

confirming body, and the general public would be better able 

to evaluate the qualifications, maturity, and potential of 

the nominee. Without such a record, the selection can 

only be a stab in the dark; there is no hint, no preview 

of what kind of a jurist the new man will be. 
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The judicial experience of the Court today is just as 

disheartening. Only Black, Brennan, Harlan, and Stewart 

have had any judicial experience prior to appointment. 

Although this seems like a slight improvement over the 

entire period, when a closer look is taken the "bubble 

bursts"~ Brennan served seven years; Harlan served one 

year; Stewart served four years; and Black served only 

eighteen months~ These four men, had served a total of 

only thirteen and one-half years. 

This is truly the sad part about the make-up of the 

Court. It is not meant to say that only justices with 

prior judicial experience make good Supreme Court justices; 

this type of experience would, however, serve to the 

advantage of the justices, the government and the people. 

It remains for the people of tomorrow to devise some 

way for getting more justices on the Court who have had 

prior judicial experience. One suggestion would be to 

make ap,:"-,ointments from a lower court. This would "kill 

two birds lvi th one stone". It liould draw better men to the 

lower courts and it v(ould provide more experienced men for 

recruiting to the Supreme Court. On the other hand, it 

would lirrit the recruiting ground considerably~ 



. . 
Appointee 

Black 

Reed 

Frankfurter 

Douglas 

!rlurphy 

Stone 

Jackson 

Byrnes 

Burton 

Rutledge 

Vinson 

Clark 

Minton 

Warren 

Harlan 

Brennan 

Whittaker 

Stewart 

White 

Goldberg 

APPEnDIX 

BIRTH AND TENURE I1:TFOIDtATIOH 
OF SUPRENE COURT APPOINTKENTS 

1937 - 1962 

State of 
State of Birth Appointment 

Alabama Alabama 

Kentucky Kentucky 

Vienna, Austria Massachusetts 

Jliinnesota Connecticut 

Michigan }1ichigan 

New Hampshire New York 

Pennsylvania Neirl York 
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South Carolina South Carolina 

Massachusetts Ohio 

Kentucky Iowa 

Kentucky Kentucky 

Texas Texas 

Indiana Indiana 

California California 

Illinois New York 

New Jersey New York 

Kansas Nissouri 

Nichigan Ohio 

Colorado Colorado 

Illinois Illinois 



49 

APPENDIX 

By i'Thom Date of Date of 
Appointees Appointed :r-Iomination Confirmation 

Black1 F. D. R. Aug. 12, 1937 Aug. 17, 1937 

J3urton2 Truman Sept. 18, 1945 Sept. 19, 1945 

Brennan3 Eisenhower Jan. 14, 1957 :f.1ar. 19, 1957 

Byrnes4 Truman June 12, 1941 July 7, 1941 

Clark5 Truman Aug. 2, 1949 Aug. 18, 1949 

Douglas6 F. D. R. l<1ar. 20, 1939 April 4, 1939 

Frankfurter7 F. D. R. Jan. 5, 1939 Jan. 17, 1939 

Goldberg8 Kennedy Aug. 29, 1962 Sept., 25, 1962 

Harlan9 Eisenhower Jan. 10, 1955 l-iar. 16, 1955 

Jackson10 I F. D. R. June 12, 1941 July 7, 1941 

Mintonll Truman Sept. 15, 1949 Oct. 4, 1949 

Murphy12 F. D. R. Jan. 4, 1940 Jan. 16, 1940 

Reed13 F. D. R. Jan. 15, 1938 Jan. 25, 1938 

Rutledge14 F. D. R. Jan. 11, 1943 Feb. 8, 1943 

Stewart15 Eisenho-.;.,er Jan. 17, 1959 J.!ay 5, 1959 

Stone16 F. D. R. June 12, 1941 June 27, 1941 

Vinson17 F. D. R. June 6, 1946 June 20, 1946 

Warren18 Eisenho-.;.,er Jan. 11, 1954 l-iar. 1, 1954 

White19 Kennedy Apr. 3, 1962 Apr. 11, 1962 

lihi ttaker20 Eisenhower Mar. 2, 1957 l~ar. 25, 1957 
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Sources for Chart on page 42= 

1. Who's Who in America, 33: 182, 1964-65. 

2. i'llio's ''tho in America, 33: 294, 1964-65. 

3. national Cyclopedia of American Biography, I: 29, 153-59. 

4. 

5. 

6. 

7. 

8. 

9. 

10. 

11. 

12. 

13. Congressional Directory, 88: 639, 1964. 

14. Current Biography, 4: 653, 1943. 

15. Who's ifllo in America, 33: 1932, 1964-65. 

16. Current Biogranhy, 2: 835, 1941. 

17. Current Biogr~~, 14: 638, 1953. 

18. Who's Who in America, 33: 2101, 1964-65. 

19. Who's '{ho in A~erica, 33: 2144, 1964-65. 

20. Congressional Directory, 88: 640, 1964. 
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