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Equality of rights under the law shall not be denied 
"by the United States or by any State on account of sex. 

-Proposed Amendment to the 
Constitution of the 
United States 

Section 1. Equality of rights under the law shall not be 
denied or abridged by the United States or by any 
State on account of sex. 

Section 2. The Congress shall have the power to enforce. 
by appropriate legislation, the provisions of this 
article. 

S:ection 3. This amendment shall take effect two years 
after the date of ratification. 
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PREFACE 

At the outset I shall declare my stand in favor of ratification 

and adoption of the Equal Rights Amendment. This study is undertaken 

to set out the facts surrounding the Equal Rights Amendment- its 

history, its present status, and changes of our legal system that 

will be brought about by adoption of the Equal Rights Amendment. 
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INTRODUCTION 

~{omen in America have always been classified differently than 

men and ~ave been relegated to an inferior status. .~yone with even 

slight lmowledge of courts and legislatures could tell you that men and 

'tlomen have in the past been accorded markedly different treatment solely 

because of sex. 

Homen were once classified 'IIi th children and imbeciles as beings 

incapablH of tninkinc and acting responsibly. iihen our own Constitution 

vIas draf-;ed, in the eyes of the lavl vlOmen were non-persons. Not until 

1920 \.,ith passac.,"'9 of tne Nineteenth Amendment were Homen given the right 

to vote. Even then fe\v iiomen would have dared question the "natural 

order" a.;ld paternalism that assumed tnat woman's place was in the home. 

Tne time to question and to reexamine woman's place and status is now. 

The first place to look should be tne law. 

Ou:r legal system has ah.,ays treated women as a subordinate class. 

The fact that common law rules- \ihich gave women few riGhts- have been 

al tered by many states.,· coupled with granting of suffrage to women sho\.,,8 

great progress. Nevertheless, development has been slow and halting. 

If discrimination on account of sex is practiced by government, then 

inevi tably ",lOmen' s status in all other spheres will be a subordinate 

one. Trlis is true due to three distinct but related reasons: 

"First, discrimination is a netlessary concomitant of any 
sex-based law because a large number of women do not fit the 
femcue stereotype upon which such laws are predicated. Second, 
all aspects of separate treatment for women are inevitably inter
related; discrimination in one area creates discriminating 
patterns in another. Thus, a woman who has been denied equal 



access to education will be disadvantaged in employment even 
though she receives equal treatment there. Ti:ri.ra., vlhatever 
tLle motivation l'or different treatment, the result is to create 
a dual system of rights and responsibilities in vlhich the rights 
of each 8TOUP are governed by a different set of values. 
History and experience have taught us that in such a dual system, 
one group is always dominant and the other subordinate. As 
long as I'loman t s place is defined as separatl , a male-dominated 
society vrill define her place as inferior." 

This paper speaks of the Equal RiGhts Amendment as the proper 

impetus for change i~ the present legal structure. Part I considers 

the three avenues of attack that can be used to abolish sex discrimi-

nation. Tile conclusion is reached tnat the Equal RiGhts il.mendment is 

the best of the three alternatives. A brief description of the 

geneoloGY of the present proposal is given also. ?art II discusses 
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the vlOrkinG im.pact of the amend..rnent. Brief descriptions of the consti-

tutional stature, and problems connected ;,..,ith tra.."lsition to accepteci 

standards under the liqual Rights Amendment are given. Four "critical tr 

areas- p:~otective labor legislation, domestic relations law, criminal 

law, and the military- are examined, and their anticipated operation 

is set forth. 

1~rhomas 1. Emerson, £!~. "The Equal Rights Amendment: A 
Cons ti tutional :Basis for Equal Rights for Women," 80 Yale Law 
Journal, pp. 873-7A (1971), (hereinafter cited as Emerson.) 
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PART I 

THE NEED FOR A CONSTITUTIONAL AMENDMENT 

Equal rights for women can be assured under the United States 

legal system by altering it using one of three methods. IlOne is by 

extending to sex discrimination the doctrine of strict judicial review 

under the Equal Protection Clause of the Fourteenth Amendment. A second 

is by pi'3cemeal revision of existing federal and state laws. The third 

is by a :1e' .... constitutional amendment. ,,2 For all sex discrimination to 

be eliminated, all three may have to be employed, but one methoQ., or 

combination of methods, should be more effective than the others in 

eradicating sex discrimination. The question then, is which method or 

combinat:Lon of methods is the most effective one for eliminating sex 

discrimination within the law. 

A. Sex Discrimination and Equal Protection 

Han is, or should be, woman's protector and defender. The natural 
and proper timidity and delicacy which belongs to the female sex 
evide!ntly unfits it for many of the occupations of civil life. The 
consi;i tution of the family organization which is fOll.."tJ.ded in the 
divine ordinance, as well as in the nature of things, indicates the 
domestic sphere as that wI-rich properly belongs to the domain and 
functions of womanhood. 

-Bradwell v. Illinois (1872)3 

1.'Ie (cannot) conclude that Florida's statute is not 1Ibased on some 
reasonable classification," and that it is thus infected with 

2 Emerson, ~. £!i., p. 875. 

383 U. S. (16 \'Ian) 130, 141, (1872) (Bradley, J. concurring.) 

,-----------~------~ 
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unconstitutionality. Despite the enlightened emancipation of women 
frorl restrictions and protections of bygone years, and their entry 
into many parts of community life formerly considered to be reserved 
to men, · .. loman is still regarded as the center of home and family 
lifE~. We cannot say that it is constitutionally impermissible for a 
state, acting in pursuit of the general welfare, to conclude that a 
WOm2n should be relieved from the civic duty of jury service unless 
she herself determines that such service is consistent with her own 
special responsibilities. 

-Hoyt v. Florida (1961)4 

Proponents of equal rights for women formerly believed that their 

goals could be achieved through judicial interpretation of the Equal 

Protection Clause. This argument was put forth in 1963 by the President's 

Commission of the Status of Women: "the principle of equality (could) 

become firmly established in constitutional doctrine" through extension 

of the F:'Lfth and Fourteenth Amendments, and concluded that "a constitu

tional amendment need not be sought. 1I5 That statement has now been 

abandonee. by some of the most ardent supporters of \'lomen's rights. 6 

Their shi.ft in position is the result of three important factors that 

did not exist in 1963 when the President's Commission on the Status of 

\%men argued in favor of judicial remedies. First and foremost, "the 

COurt's failure to eliminate legal sex discrimination has been the 

major motivating force behind the concerted campaign to secure 

4368 U. s. 57 (1961). 

5E.tllerson, ,2,E. • .ill., p. 875. 

6PHrhaps the two most prominent supporters of \'lomen' s rights who 
have chant;ed their preferences from the judicial interpretation to the 
amendment are Dr. Pauli ]Urray, a member of the Committee on Civil and 
Political Rights of the President's Commission on the status of Women, 
and Profee:sor Leo Kanowi tz, author of !,yomen and the Law (1969). 

-----~.----------,--$"'~-........---
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congressional approval of a constitutional amendment.,,7 Secondly, even 

the most progressive equal protection doctrines, even those used to 

eliminate race discrimination in the law, are inadequate for the task of 

eliminating sex discrimination. As congressional sponsor Congresswoman 

8 Griffi t:1.S put it, IIThis fight is ,'lith the Supreme Court." 

:)ecisions in cases dealing with the equal protection clause have 

articulated t.-TO different standards of revievl to determine the validity 

of sing-Hng out one group of people for special legal treatment. The 

first, l)ermissive review, upholds legislative distinctions if the dis-

tinction can be reasonably construed as being a legitimate interest of 

the State. The burden therefore is upon the party challenging the 

constit1.:.tionalHy of the distinction. The second standard, active 

review, places distinctions u..Ylder close scrutiny which affect "funda

mental interests" (such as voting and procreation)9 or by statutes which 

use "suspect classifications" (such as race or national ancestry)10 to 

set apart a class of individuals. Under active review a heavy burden 

is placed on the State to shovr that the distinction is related to some 

7:3ex Discrimination and Equal Protection: 
tutional Amendment?," 84 Harvard. LaYl Review 1502 
84 Harv. Law Rev.) 

Do \'Ie Need A Consti
(hereinafter cited as 

8Hearin€,"S on S. J. Res. 61 and S. J. Res. 231 Defore the Senate 
CommitteH on the Judiciary~ 91st COnb'Tess, 2nd sess. (1970), 228 (here
inafterr (~i ted as Hearings.) 

9lia.r:per v~ Virginia Bd~ of b.Lections, 383 U:s~ 663 (1966), 
(or voting), and Skinner v. Oklahoma~. ~. il/illiamson, 316 u. S. 
535, 541 (1942), on procreation. 

10see, e. g., I-1cLaughlin v. Florida, 379 u.S. 184 (1964), on race), 
and KoreD~tsu v. United States, 323 U. S. 214 (1944), on national 
ancestry.) 

-----------------------~--
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overriding state interest. 

~~o prominent features have characterized the Supreme Court's 

treatment of sex discrimination since the Fourteenth Amendment ylas 

ratified in 1868: a continued expression of belief in women's liS eparat e 

place, II and surprising laxity in allowing state legislation based on 

t t ., f 11 s ereo ~~eQ v~ews 0 women. Only once has the Supreme Court over-

turned s, law making a distinction based on sex. In Adkin's v. 

Children's Hospital, 261 U. S. 525 (1923), the Court held that the 

District of Columbia minimum wage act for women was contradictory to 

the Fifth Amendment. This decision was overruled in 1937 in ~ Coast 

Hotel Co. v. Parrish, 300 U. S. 379. 

The Supreme Court therefore has adopted the permissive review 

standard in deciding sex discrimination cases. Unless a statute affects 

a fundam·antal interest, the Court utilizes the permissive standard. In 

recent Y'9ars, great strides have been taken toward elimination of race 

discrimination in the law, mainly because the Court has adopted active 

review for such cases. The burden to show an overriding state interest 

in classifying a eroup of individuals by race is tremendous. In 1m 

American Dilemma, Gunnar Mjrdal notes that both race and sex discrimi-

nation have sprUng from the same origins, that is, the paternalistic 

order of society. He contends that the myths built up to perpetuate 

the inferior status of women and of Ne6Toes were almost identical. 12 

11Explained in more detail in footnote 20, page 8. 
1 r, 

'::'Discussion of the similarities between discrimination against 
Women and Negroes is given in Murray and Eastwood, Jane CroYI and the Law: 
Sex Discrimination and Title VII, Geo. Wash L. Rev. 232 (1965) herein
after cited as Jane Crow. 
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While these classes have vastly different characteristics per~, remedy-

ing one group's problems and not the other's problems is inexcusable. 

Why is -;here the discrepancy t and how did the area of sex discrimination 

come to ,.,arrant only permissive review? 

:~n 1874, the Supreme Court held that the privileges and immun-

i ties c:~ause of the newly passed. Fourteenth Amendment did not confer upon 
1~ 

women the right to vote.) Similarly, the privileges and immunities 

clause did not give ,.,omen the rig~lt to practice lml either. 14 In 1905, 

the COUl~t, using nm.J discredited stand.ards of substantive due process, 

invalidated a Nei'l York maximum hours lavl as an interference ivi th liberty 

of contl~act between employer and employee. 15 Then between 1908 and 1937 

tne Supreme Court upheld various state labor laws applicable to women, 

but not temen. Ironically, the first of these, Muller v. Oregon, upheld 

an Oregon maximum hour law for women in certain industries partly "to 

secure a real equality of rignt" for women in the unequal struggle for 

subsistemce. 16 In Muller v. Oregon17 the Court combined the arguments 

on physi.cal capabilities of women18 and historical patterns of male 

l\linor v. Happensett, 21 Wall. 162, 168. 

14Bradwell v. State, 16 Wall. 130 (1872); re Lockwood, 154 US 
116 (1854). 

15Lochner v. Nevi York, 198 U. S. 45 (1905). 

16Jane Crow, ~. £11., p. 237. 

17208 U. S. 412 (1908). 

1BIbid, p. 421. 



dominance19 to come to the conclusion that IIshe (woman) is properly 

20 "placed in a class by herself" as a subject for legislation. Later 

decisions, disregarding the original rationale behind the Muller case, 

have seized upon the language contained therein, and have extended the 
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doctrine of sex as a basis for legislative classification to remote and 

unrelated subjects, often denying vlomen an equal share in tne benefits 

and burdens of citizenship. Huller has been cited in support of jury 

exclusion,21 differential treatment in licensing occupations, 22 and the 

exclusion of women from state supported colleges. 23 The original issue, 

19Ibid• 

20Ibid., p. 422. Parenthetically it might be added that Louis D. 
Brandeis filed the first of the famous "Brandeis briefs" in this case. 
It contained t\fO pages of legal argument and over 100 pages of socio~ 
logical facts and statistics shm'iing the evil effect upon women of long 
i'iorking hours. The Court commented that, lithe legislation and opinions 
referred to in the margin may not be, tecnnically speaking, authorities, 
and in tflem is little or no discussion of the constitutional question 
presented to us for determination, yet they are significant of a wide-

spread belief that woman's physical structure, and the functions she 
performs ••• justify 8pecial legislation •••• 11 The Court, obvi
ously irr~ressed, paid one of its rare tributes to counsel and unani
mously sustained the act. :Brandeis' legal stand lasted only a short 
time, b~,t the stereotype of women he portrayed long remained largely 
unchall€!llged. But see I1engelkoch v. Industrial Welfare Commission, 284 
F. Supp. 950, (C. D. Cal.), vacated and remanded, 393 U. S. 83 (1968). 
(Cushman and Cushman, Cases in Cons ti tutional Lay;, 1968, hereinafter 
cited a<:: Cushman., pp. 553-560.) 

r)1 
£. Commonwealth v. \'/elosky, 276 Hass. 398, 414, 177, N. E. 656, 

664, (1931), cert. denied, 284 U. S. 684 (1932). 
r)2 
£. Nost recently; State v. Hunter, 208 Ore. 282, 288, 300 P. 20. 

455, 458 (1956). 
r)~ 

'·)Alfred C. Heaton, 336 S. W. 20. 251 (Texas Civ. App.), cert. 
denied, 364 U. S. 517 (1960); Heaton v. :Bristol, 317 S. W. 20. 8~ec. 
Civ. App.), ~. denied, 359 U. S., 230 (1958). 
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that of substantive due process, triggered bitter controversy roughly 

from the time of the famous Slaughter House Cases in 1873 to the 1937 

"itlest Coast Hotel decision, which established a temporary resting place 

for the sUbstantive due process issue. 24 The principal issue in Huller, 

substantive due process, completely overshadowed the secondary issue in 

I1uller, classification of ilOmen. 1I0nce a liberal force in constitutional 

jurisprudence, Muller has chans~d its form and become the basis for the 

present uncritical permissive review of sex distinctions. 25 The reasons 

for passive revie'(/ of sex distinctions lie in an accident of history. 26 

In 1948, several women alleged denial of equal protection result

ing from a Michigan statute \ .. hich prohibited ("lith a few exceptions) the 

licensing of women as bartenders. 27 Justice Frankfurter, spe&king for c 

the Court, thought the question "need not detain us 10ng. 1I His opinion 

stated t~1at: IIIvlichigan could beyond a question, forbid all '.wmen from 

working behind a bar • • • • The fact that women may now have achieved 

the virtues that men have long claimed as their prerogatives and now 

indulge in vices that men have long practiced, does not preclude the 

states from drawing a sharp line between the sexes • • • The 

Court reaffirmed the doctrine of woman's separate place. The Goesaert 

24 Cushman, pp. 544-546. 

2584 narvard Law Rev. 1505. 

26Ibid at 1504. 

27 Goesaert v. Cleary, 335 U. S. 464 (1948). 

28Ibid , p. 465-66. 
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case employed the "reasonable classification" tests, and in so doing, 

placed the burden of denial of equal protection on the plaintiff. The 

passive standard of review was reaffirmed for sex discrimination cases 

at the same time standards for other areas of discrimination \o{ere mi-

grating toward the more vigorous active standard. 

In the Hoyt v. Florida29 decision in 1961, a Florida statute 

providing that women not be called for jury service unless they register 

with thEl clerk of the court a desire to serve, was held not violative 

of the Jt'ourteenth Amendment. 30 The remarkable similarity of content in 

the Bradwell case of 1873 and the Hoyt case of 1971 is uncanny. In both 

cases the Supreme Court has expressed its oelief in women's "separate 

place" a.nd in both cases the Court has allowed state legislation to 

exist tllat is based upon stereotyped views of women. The essence of each 

decision can be found at the beginning of this section. 

Supporters of women's ric.hts have had several successes in the 

last five years in the lower courts, and three qualified successes in 

the Supreme Court. On Novemoer 22, 1971, the Supreme Court held in ~ 

v. ~ 31that an Idaho law giving preference to males as executors of 

estates was invalid under the Fourteenth Amendment. The decision was a 

minor v~ctory. The decision did not, as requested by the plaintiffs 

and thoBe filing amicus curiae briefs, apply the same criteria to 

"9 ~ 368 U. S. 57 (1961). 

;;OCitizen's Advisory Council on the Status of Women, "The 
Proposed ERA to the U. S. :::onstitution,1l !l1arch, 1970, p. 5. 

31
404 U. S. 71 (1971). 
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judging the constitutionality of laws distinguishing on the basis of sex 

as the Court has applied to la;ws distinguishing on the basis of race. 

rrhe decision was once again based upon the "reasonable classification ll 

test that has historically been utilized by the Court.3 2 

~~o more recent Supreme Court decisions are of even gTeater 

import&lCe in the area of women's rights. The decision in Frontiero et 

vir v. Hichardson, Secretary of Defense, et al (72-419) handed down on 

May 14, 1973 challenged a statutory discrimination in classifying depen-

dents of armed services personnel. The statute provided, solely for 

administrative purposes, that spouses of male members of the uniformed 

services are dependents for purposes of obtaining housing and medical 

benefits, but that spouses of female members are not dependents unless 

they are in fact dependent for over half of their support. In holding 

the statute unconstitutional, four justices- Brennan, Douglas, ~fuite, 

and f1arshall- declared that sex is an inherently suspect classification 

and therefore is violative of the Due Process Clause of the Fifth 

Amendment. 33 This would rank discrimination based on sex "lith discrimi

nation based on race or national origin. 34 The four justices said, 

IlThere can be no doubt that our nation has had a long and unfortunate 

history of sex discrimination," and as a result, "our statute books 

32Citizents Advisory Coucil on the Status of Women, Women in 1971. 
pp. 7-8. (Hereinafter cited as Women in 1971. 

35Frontiero et vir v. Richardson, Secretary of Defense et al 
(72-419), p. i (Slip opinion from U. S. Rep.) 

34See , e.g., NcLaughlin v. Florida, 379 u.s. 184 (1964), (on race), 
and Korematsus v. United states, 323 u. S. 214 (1944), (on national 
ancestry.) 

----,--"~----"~-.-
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gradually became laden with gross (sic) stereotypical distinctions 

between the sexes, and • • • throughout much of the Nineteenth Century 

the position of women in our society was in many respects, comparable 

to that of blacks under the pre-Civil War slave codes. n35 

Justice Stewart, in a concurring opinion, relied on the reason-

ing in ~ v. Reed, 404 U. S. 71, concluding that the statute did work 

an invidious discrimination in violation of the Constitution, but he 

declined from classifying sex discrimination as worthy of the suspect 

test. 36 Justices Powell and Blackman and Chief Justice Berger agreed 

that the statute was unconstitutional, but held that in light of the 

~ decision and the fact that the ERA is before the States, it would 

be inappropriate to decide on sex as a suspect classification.37 The 

three opinions show that the women's rights area is in a state of flux 

with no strong initiatives save the Equal Rights Amendment. 

The second important case recently decided by the United States 

Supreme Court is Pittsburgh Press Co. v. Pittsburgh Commission on Human 

Relations et al (72-419), which was handed dmm June 21, 1973. The 

question at bar ,vas whether or not a Pittsburgh ordinance could ban ne\Vs-

papers from publishing 'want-ad columns which stated a preference for one 

sex over the other. The Court held that the Pittsburgh ordinance, in 

forbidding newspapers to carry sex-designated ad COlUl"ll1lS for certain 

35Frontiero, p. i. 
-, " 
);),L..b;d, • p. i. 

3 7 Ibid p. ii • -' -
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types of jobs, does not violate petitioner's (the newspapers) rights. 38 

The caSE~ was decided on the narrowest possible grounds; a ban on sex 

preferential advertising in a ne-'ofspaper want-ad column is not a prior 

restraint which abridges petitioner's rights to free speech and press)9 

'llhe nature in which the Court handled this decision is indicative 

of several important facets of the Equal Rights Amendment. First and 

foremost is the fact that questions of vlOmen's rights can be assigned a 

stature among other conflicting rights. The process of determining where 

that place lies is largely one for judicial interpretation. The mandate 

that tho .sR.A entails would be a pO'tJerful and sweeping one and would play 

an important role in determination of the stature of ''lOmen' s rights. 40 

The stature of the Equal Rights Amendment will be discussed in further 

detail in the next section. 

r;:he second important inference to be drawn from this decision is 

taken from the manner in which the Court divided. 1..fnile four justices 

declared for the first time that sex is a suspect classification, the 

four mOBt recent appointees to the Court, disagreed with this reason-

ing. (Hehnquist, not previously mentioned, wrote a dissenting opinion.) 

This pru:ticular split tends to show a trend adverse to women's rights. 

The Supreme Court, unable to adopt any strong and predictable doctrine 

;'8 
) Pittsburgh Press Co. v. Pittsburgh Commission on Human Rela-

tions et al (72-419), pp. 4-14. Slip opinion from U. S. Rep. 

19Ib "d 1~ 14 . --1-', pp. )- • 

40Susan \vanat, "The ERA: Its Impact on State Legislation and 
the Status of ldomen,1I Hay, 1973, p. 2. (hereinafter cited as \{anat.) 
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concerning women's rights, has taken a "wait and see" attitude. 

One final judicial development that is worthy of note is the 

decision of the California Supreme Court in the Sail!er Inn v. Kirby41 

case. The Sail'er decision is the only one to date that has turned 

exclusively on the active revie'''' criteria of suspect classification. 

The California Court held that a la\." prohibiting "wmen from being 

bartenders deprived women of the protection of the Fourteentn Amendment. 

The Court said, liThe instant case compels the application of the strict 

scrutiny of review, first, because the statute limits the fundamental 

right of one class of persons to pursue a lawful profession, and second, 

because Glassifications based upon sex should be treated as suspect.,,42 

At this juncture in time, it \'iould be inaccurate to say that the 

possibili ty of gaining substantial equality of rights for women under 

the J?ourteentn and Fifth Amendments is permanently foreclosed. But the 

current :posi tion and trend of judicial decisions, considered in light of 

the Court's neglect of women's riGhts over the past hundred years, indi-

cates that large-scale, meaningful, and necessary changes will not come 

from the courts and equal protection arguments in the near future. 

')4 
,- 48 S. P. 2d 529. 
')-

'-'Women in 1971, P. 8. 
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B. SEX DISCRIrlINATION AND STATUTORY REMEDIES 

~lUy people still favor abolition of sex discrimination through 

piecemeaL revision of existing laws. Usually, they rely on court 

decisions as well to end discriminatory practices. Inadequacy of judi-

cial rulinGs was discussed previously; statutory change approach now 

deserves some scrutiny. To eliminate sex discrimination in this manner 

would be difficult for several reasons. First, a concentrated and coor-

dinated effort on the part of all fifty legislatures and CongTess would 

naVE! to take place. Changing these laws would involve great educational 

efforts for many people to recognize sex discrimination practices. 

Secondly, the process would drag on hal tingly for many years and 

it is unl ike l:>r that the process of change would be completed in the 

lifetime of any woman alive today.43 

'I'hird, this piecemeal method necessarily presumes that congress-

ional legislation will have to reach deep into state law where most 

legal discrimination lies. '1'0 do so, Congress ,,[ould have to resort to 

use of the commerce clause and Section 5 of the Fourteenth Amendment. 44 

43Emerson, ££. ££i., p. 883. 

L484 Harvard Law. Rev. 1517. Section 5 of the Fourteenth 
Amendment and Section 2 of the Fifteenth Amendment read, "The Con€:;:ress 
shall have pOi~er to enforce, by appropriate legislation, the provisions 
of this article. 1I This wording is identical to that of Section 2 of the 
Equal Rights Amendment. The Fourteenth and Fifteenth Amendments gave 
equal riehts to all races with Congress as the general overseer by 
virtue of Section 5. The Equal Rights Amendment would give equal rights 
to vlomen, once again with Congress as overseer. also see Oregon v. 
t-litcneE, 91 S. Ct. at 266-7, (Black, J.)] 



The relationship of these powers to control state action is at best 

tenuous and may develop unwanted precedents. 

Finally, piecemeal reform is what \ie have done so badly the last 

centuxrJ. This approach lacks the necessary clout to achieve equality 

of right3 for women. 'what is needed is an unambiguous mandate with the 

prospect of permanence. 

16 



C. THE CASE FOR THE EQUAL RICWrS AMElNDME!NT 

Practically every political act that is controversial or 
reGarded as really important is bound to serve in part as a 
condensation s~nbol. It evokes quiescent or an aroused mass 
response because it symbolizes a threat or reassurance. 

-Nurray Eddleman 
The Symbolic Uses of Politics 

lUL amendment to the Constitution is a serious and difficult step. 

The :;lower and sweep of an amendment can potentially clear off the books 

every law that discriminates because of sex. The enabling clause as 

presentl~r wri tten45 Dives Congress pO\'ler to make uniform all state laws 

that wou:Ld discriminate on account of sex. Coordinating policy among 

all levels of government is a necessary corollary to any policy to 

eradicatE~ sex discrimination. This can be done in one strong nationwide 

campaign of limited duration. 46 

Claims of similar m%"1li tude, such as freedom from discrimination 

on acco~nt of race, color, national origin, and religion all rest on a 

constitutional basis. The mandate to end sex discrimination is worthy 

of constitutional status as vTell. 

Finally, the psychological impact of the Equal Rights Amendment 

would be +remendous. Equal rights for women can be viewed as part of 

a broader spectrum of struggle aG~inst inequalities that keep some 

American people from enjoying the full benefits and rights guaranteed 

45Sec • 2. The Congress shall have pO\'ler to enforce, by 
appropriate legislation, the provisions of this article. 

L,6Emerson, p. 884. 
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as inalienable rights to all Americans. While the Equal Rights Amend

ment cannot guarantee that these rights will be granted in the private 

sphere, it would guarantee these rights in the public sphere. 



D. THE CURRENT PROPOSAL 

A resolution proposing an equal rights amendment has been 

introduced in every CongTess since 1923. The measure has been given 

serious consideration on four occasions: 1946, 1950, 1953, and 1970. 

The chart on Page 21 traces the amenCiment's history from first intro-

duction in 1923 to consideration in 1971. 

TLe resolution had. twice previously been passed by the Senate 

(1950 and. 1953), but both times vlith the so-called "Hayden rider." 

Senator Hayden's amendment provided. that lithe provisions of this 

article shall not be construed to impair any rights, benefits, or 

exem::>tions conferred by law upon persons of the female sex. ,A 7 The 

rider's E!ffect both times vias to kill the proposed amendment. As the 

19 

Senate Judiciary Conunittee noted, the rider's "qualification is not 

acceptable to women who vi ant equal rights under the law. It is under 

the .e;uisE! of so-called 'rights' or 'benefits' that women have been 

trea ted l.U1equally and denied opportunities \O/hich are available to men. ,,48 

rlore recently, in 1970, Senator Sam Ervin successfully offered 

an amendIlent of the same genre as the "Hayden rider", providing: "This 

article ~lhall not impair, hovrever, the validity of any law of the 

TIni ted S~;ates vlhich exempts women from compulsory military service. ,,49 

4796 Cong. Rec. 738 (1950). 

4<38 • Report No. 1558, 88th CongTess, 2nd session. 
4(~ 

.7 11 6 Congxessional Record 17789-91 (daily edition, Oct. 12, 1970.) 



Al though the Equal Ri,~hts lunendment had passed the House by an over-

whelming majority, adoption of the Ervin amendment by the Senate 

effectively blocked passage of the ~qual Rights Amendment during the 

91st Cong:ress.5° 

20 

These amendments reflect the t\.fO major areas of doubt concerning 

ERA: "how absolute is the Amendment's central principle that 'equality 

of rights shall not be denied or abridged by the United States or by any 

State on account of sex;' and snould the Amendment explicitly exempt 

certain kinds of la\.,rs from its basic principle?1I51 

The Equal Rights Amendment is presently before the States for 

ratification or rejection. If three!"fourths of the states ratify it, it 

will become part of the United States Constitu.tion. The following 

section eonsiders ',(hat chaniSes ,.,rill occur in our legal system if the 

Equal Rights Amendment is ratified. 

50It is interesting to note that this issue, which proved so 
decisive andi iestructive of the Amendment in 1910, had been discussed 
and considered settled among the proponents in the 1950 debate. Senator 
Cain, a supporter, had said that the Amendment would mean that women 
\.,rQuld be! drafted and assigned jobs based on their individ'Ual capacities 
and the needs of the country. Wi th a \.,rar just behind them and the 
specter of an atomic one facing them , Congress could foresee a need for 
'-lomen in the armed forces. NOVl tne idea of compulsory military service 
for \"omem seems outrageous to some senators. Emerson,..2.E,. ill., p. 888. 

51Emerson, ..2.E,. £!i., p. 886. 
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EQUAL RIGHTS AMENDMENT 
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PART II 

THE EFFECT OF THE EQ,UAL RIGHTS AMENDMENT 

'I'he Equal Rights Amendment is designed to achieve for ttlOmen 

equality· under the law. Perhaps the greatest area of doubt concerning 

the ERA stems from the Amendment's central principle of equality. How 

absolute is this equality? How will the courts rule on cases brought 

under the ERA? Concerns such as these are widespread and deserve 

careful analysis. These questions will have to be answered individu

ally by the usual process of constitutional adjudication, but the 

equality principle can be examined in the context of existing consti

tutional doctrine. 

1. Sex as a Classification 

"vlhat is needed to remove the present ambiguity of women t sIegal 

status is a shift of emphasis from women's class attributes (sex per se) 

to their functional attributes. The boundaries between social policies 

that are genuinely protective of the familial and maternal functions and 

those that unjustly discriminate against women as individuals must be 

delineated. ,,52 Discrimination resting upon characteristics such as 

strength, intelligence, and the like may be practiced on an individual 

basis, but not on the basis of sex because one sex has this cl1aracter

istic to a greater degree than the other sex. "In short, sex is 

52 Jane Crow, p.239. 



prohibited as a classification. ,,53 

The Equal Rights Amendment, then, stands for the principle that 

classification by sex is always a vast overclassification. This prin-

ciple is derived from two judgements inherent in the decision to elim-

inate from our legal system discrimination auoainst \o[omen. "First, the 

Amendment embodies the moral judgement that women as a group may no 

longer be relegated to an inferior position in our society. They are 

enthled to an equal status .... lith men •••• (which) can be achieved only 

by merging the rights of men and women into a 'single system of 

equality.11l54 A dual system of equality, as noted earlier, always has 
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relegatea one class to a subordinate position. This dual system exists 

today in the law of the United States. Anything short of establishing 

a single system of equality would maintain the present inferior status 

of women, with a dual system of sex-based rights and responsibilities. 55 

Second, "classification by sex, ap~t from the single situation 

whe.re a physical characteristic Unique to one sex is involved (as will be 

discussed (below) is ali .... ays an overclassification. 1156 Classification 

by sex places half our population in one category regardless of whether 

or not a particular individual fits the characteristics intended to be 

specified in a law. To so classify by sex is to disregard the basic 

concern of our society for the individual. "As individuals, women 

53Emerson, p. 889. 

541bid., 890. 

55Ibid• 

56
1- "d -fE:..... 
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seek eCluality of opportunity for education, employment, cultural enrich-

ment, and civic participation without barriers built upon the myth of the 

stereotyped 'woman'. As women, they seek freedom of choice: to develop 

their maternal and familial functions primarily, or to develop different 

capacities at different stages of life ••••• ,,57 

The EClual Rights Amendment must be applied comprehensively and 

without exceptions to achieve group eCluality and individual self-fulfill-

mente This is true for several reasons: First, administrative efficiency 

has been cited as a reason for sex differentiation \-Then classifying. 

This rationale of expediency would hardly be countenanced if race or 

national origin were to be used as classification criteria. The EClual 

Rights Amendment i.;ould make the constitutional judgement that classifi-

cation by sex is not permissible in the Cluest for administrative effici

ency.58 Other more pertinent criteria must be employed in defining a 

class. Second, to the extent trlat exceptions are made, women remain a 

subordinate class. 'I'hese exceptions would, as noted in Part I, result 

in uneClwil treatment for women in other areas as well. 59 

T:nird, "courts would face the difficult threshold problem of 

determining the applicability of the exceptions •• 11 60 
• • Such 

judgments could be made only under a system of dual rights and 

57 Jane Crow, p. 239. 

58Emerson, p. 891. 

59~. 

60 84 Harv. Law. Rev. 1522. 
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responsibilities by the same legislatures and courts which maintain 

the present inequitable system. 

It is obvious from this analysis that to make exceptions to the 

basic premise of equality would come close to creating a constitutional 

61 62 redundancy. • •• "The constitutional mandate must be absolute. 1I 

This absolute legal principle has "led to fears that courts 

would interpret the amendment, not as a requirement for active review, 

but as a mandate to sweep away all statutory sex distinctions per se, 

wi th no E~xceptions. ,,63 Such a per se approach could have been adopted 

under thH language of the Fourteenth Amendment regarding racial (Ustinc

tions, but, "despite judicial hints to the contrary,64 it has never 

authoritatively received such an interpretation. n65 

The fact is that the Supreme Court could now accomplish many 

of the ends that are feared would suddenly come about with passage of 

the Equal Rights Amendment by construction of the Fourteenth Amendment. 

61~ especially ~., p. 1523. 

6~merson, p. 892. 

6384 Harvard Law Rev. 1523. 

6~cLaughlin v. Florida. 379 U. S. 184, 198 (1964) (Stewart,J. 
concurring) (suggesting a per se approach limited to criminal cases.) 

6584 Harvard Law Rev. 1524. ~ Hamm v. Virginia State Board 
of Elections, 230 F. Supp. 156 (2:. D. Va.,) affirmed sub nom. Tancil 
v. Woolls, 379 U. S. 19 (1964) (divorce records indicating race of 
parties can be kept); Lee v. vlashington, 390 U. S. 333, 334 (1968) 

(Black, ~f. concurring) (prison authorities have the right to take 
racial 1~ensions into account in maintaining prison discipline, if they 
act in good faith.) 
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To say -~hat the courts and legislatures \lTould fo11o\>I, under either the 

Fourteenth Amendment or the Equal Rights Amendment, a per se interpre-

tation, i'lOuld be an assumption that "the courts and the legislatures 

will act irresponsibly and capriciously, without regard to the public 

welfare. 11
66 Nany of the absurd results feared, such as a requirement 

of public toilet facilities, are "dramatic but are diversions from the 

major issues.,,67 LaTo'ls dealing \dtll a physical characteristic unique 

to one sex would not be precluded. "Thus a la'il relating to \>let nurses 

\liould cover only women, and a law regulating the donation of sperm 

would r€~strict only men • • .(because) it does not ignore individual 

charact€'ristics found in both sexes irJ. favor of an average based on 

68 one sex." Only those laws relating to a physical characteristic, 

not so-called "secondaI'"lj' biological characteristics and cultural 

characteristics, would be allowed because these others are found to 

some deg:ree in both sexes. "Instances of laws directly concerned with 

physical differences found only in one sex are relatively rare. Yet 

they include many of the examples cited by opponents of the Equal 

Rights Amendments as demonstrating its nonviability." Thus not only 

would la'tls concernin5 wet nurses and sperm donors be permissible, but 

so would laws establishing medical leave for craldbearing (though leave 

for childrearing would have to apply to both sexes.) Laws p~~ishing 

66C' t' I Ad' C '1 . . s·, .r> l.r ~ ~zen s v~sory ounc~ on ~~e ~a~us Ol women, Women, 
1973, (hereinafter cited as "\vomen, 1973. 

67Emerson, 893. 

63r, 'd .....£!.... 
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forcible rape, which relate to a unique phy.sical characteristic of men 

and women, would remain in effect. So would legislation relating to 

determination of fatherhood. n69 

A question that is sure to arise is hmv to deal with the statute 

that is on its face tlsex-neutral" but which, in fact, is a discrimination. 

The problem has been dealt with frequently in other areas. As one court 

stated: 

A procedure may appear on ~""Cs face to be fair and neutral, 
but if in its application a discriminatory result en'Bes, 
the procedure may be constitutionally impermissible. 

~Jhere II impartial tI administration of a statute or ree,lllation would 

serve only to perpetuate ••• inequities in a different form, that 

statute cannot be called constitutional. 71 To guard against sUCl1 

encroachments on the guarantees of the Amendment, the courts will have 

to maintain the strict scrutiny they have given to other important rights. 

One further qualification of sex as a classification lies in the 

fact that the Equal Rights Amendment must take its own stature within 

the context of all existing constitutional law. Of prime importance to 

this, the s tatuxe of the Equal Rig'nts Amendment, is the cQnsti tutional :l~:. 

right to priva~J which was first expressed in Griswold v. Connecticutt. 72 

69Ibid• 

70penn• v. Stumpf, 308 F. Supp. 1238, 1244 (N.D. Cal. 1970) 

71Gaston Co. v. United States, 395 U.s. 285, 296-7 (1969). See 
also e. e., Lane v. Wilson, 307 U.s. 268 (1939); Gomillion v. Light~t, 
~U.S. 339 (1960); Green v. County School Ed., 391 u.s. 430 (1968); 
Sherbert v. Werner, 374, u.s. 398 (1963); Griggs v. Duke Power Co., 401 
u.S. 424 (1971). Generally; Ely, Legislative and Administrative Moti
vation in Constitutional Law, 79 Yale L. J. 1205 (1970). 

72381 U. S. 479 (1965). 
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'rhe right ,-las drawn from a "penumbra" cast by more specific rights 

expressed in the First, Third, Fourth, Fifth, and Ninth Amendments. 

While the exact place of the right to privacy is not well established 

\'I'i thin the framework of constitutional law, "it is clear that one 

important part of the right to privacy is to be free from official 

coercion in sexual relations." Thus, under current mores, disrobing 

in front of the other sex is usually associated with sexual relation-. 

snips." 73· Relying on this reasoning, a court recently held' that a 

police sE!arch that requires removal of clothing could be performed only 

by a police officer of the same sex as the person searched. 74 " . .j. • 
The right of privacy would permit the separation of the sexes in public 

rest roons, segregation by sex in sleeping quarters of ••• public 

institutions, and appropriate segregation of living conditions in the 

armed fo:r.-ces." "The privacy concept is applicable primarily in situations 

which involve disrobing, sleeping, or performing personal bodily func

tions in the presence of the other sex.,,75 Opponents of ERA have both 

magnifie1i concerns over these areas and completely disregarded the 

impact of the young, but fully recognized, constitutional right of 

. 76 
pr~vacy. 

This doctrine of privacy, it might be added, would be preferrable 

73Emerson, p. 901 

74york v. Story, 324 F. 2d 450 (9th eire 1963), cert. denied, 
376 U. s. 939 (1964). 

75Emerson, p. 901. 
~r6 

, ~. p. 901-902. 
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to the doctrine of separate-but-equal. 77 "It could be argued that justr 

as separs,te schools for Negro and white children by their very nature 

cannot bEt 'equal,f,78 classification on the basis of sex is today in

herently unreasonable and discriminatory.n79 The privacy principle not 

only is more specific in application of such laws, b~t also avoids the 

problems encountered under Plessy v. Ferguson in trying to differen-

tiate thE! treatment which implies inferiority froll that which does not. 

The priv~!.Cy principle is also more in keeping with the essential matter 

of constitutional mechanics of the Equal Rights Amendment, that all 

differentiation is prohibited. 

2. Cener.a.l Rules for Judicial Application of the Equal Rights Amendment. 

"In cases challenging ,tatutes under the Equal Rights Amendment 

the courts will be faced with essentially two alternatives: either to 

invalidate the statute or to equalize its application to the two sexes. nSO 

Although it is impossible to know exactly which course the courts will 

choose, " ••• it is possible to predict with considerable accuracy 

what the courts will do in most situations."81 

In reviewing a statute that is under constitutional attack, the 

77Plessy v. Ferguson, 163 u.s. 537 (1896); Brown v. Board of 
Educatic,n, 347 u.s. 483 (1954). 

78Brown v. Board of Education, 347 u.s. 483 (1954). 

79Jane Crow, p. 240. 

8°Emerson, p. 913 

81 
~, Note 72, ~. 
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courts will look primarily to the legislative intent of the statutes. 

But such intent is not always easy to ascertain. When this situation 

occurs, the courts must provide rough guides to probable legislative 

intent, ~Uld rational results in adjusting statutes.82 

n!rhe first of these interpretive factors is a practical consid-

eration of the i!portance of the legislation and the feasibilitl of 

retaining it in the altered form required by a constitutional mandate. n83 

Thus a Ct:>urt would hesitate to invalidate a law pertaining to taxes or 

voting, because they are crucial to the political system. Also it 

would not be feasible to extend to men a law prohibiting night work 

by women.84 In each type of case the court would strive for rationality. 

nSecond, the courts are influenced by the proportional difference 

between 'what the original enactment was designed to cover relative to 

how much it can or must constitutionally include. n85 Thus if a new 

class is to be added, if it is smaller in comparison to the class 

already included, generally it will be added. But it the reverse is 

true, the matter will be referred back to the legislature.86 

82Ibid., p. 914. 

83Ibid• -
84seet e. g.t State ex reI Bolens v. Frear, 148 Wis. 456, 134 

NW 673 (1912), appeal dismissed, 231 U. S. 616 (1914) and McLaughlin v. 
Florida, 379 u.s. 184, 195-6 (1965). 

85 Emerson, p. 915. 

86 e. g. Quong Bam Wa Co, v. Industrial Accia,nt Coma., 184 Cal. 
26, 192 Pac. 1021 (1920), appeal dismissed 225 E. s. 445 (1921). 
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itA third factor which strongly influences the courts is whether 

the statute in question is civil or criminal."87 Courts are very 

careful to strictly construe penal statutes. "To avoid judicial of 

creating new crimes beyond those established by the legislature. courts 

will refuse to extend a criminal law to cover groups of people • 

excluded on the face of the law. n88 
• • 

Similar to the criminal-civil distinction is a less important 

and well-defined distinction; the burden benefit distinction. A 

court is less likely to adopt a construction that extends a burden 

than OnE! that extends a benefit.89 This generalization must be qual-

ified in that a balancing test must consider whether the new benefit 

for one class imposes a new burden on another. Where the burden is 

borne by individuals or small groups the court acts differently than 

if the burden were to fallon the general public.90 

A, final factor is the claim by judges dating back to unitcQ 

states V'. Reese91 that courts lack the power to add words to a statute. 

"An examination of the cases in which courts have refused to reach a 

given result for methodological reasons suggests that alternative 

bases exist for most of these decisions, including hostility on 

the part of the court to the substantive policy embodied in the 

87 Emerson, p. 915 

88Ibid • ......... 
8ge•g• experte Yarborough, 110 U.S. 651 (1884). 

90See e.g. Burrow v. Kapfhammers, 284 Ky. 75}, 145 S.W. 2d 106 (1940). 

9192 U. S. 214 (1875). 
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These rules viewed as a body of principle seem to show that 

courts generally tr1 to impute to a statute the action that would 

have beE!n taken by the legislature had the new constitutional mandate 

been knclwn. The courts, then, have well established doctrines and 

experience to handle equal rights problems without arriving at absurd 

results. The Equal Rights ~ndment will find its place within exist-

ing conelti tutional framework. 

B. !he All!D!!!i1t 1JI Operation. 

])art A on the constitutional stature of the Equl Rights Amend-

ment pr()vides a general framework of ERA' s place in Constitutional law, 

and how ERA will be implemented under a test of constitutionality in 

court. But much of the debate over the Equal Rights Amendment is 

concern.~d with specific laws and the idea of ERA ~s predictability. 

The fow~ areas discussed in this section- protective labor legislation, 

domestio relations law, crpainal law, and the military- have raised 

many serious doubts in people's minds. Much has been written on these 

topics, ranging from proof of inequalit~es to sophisticated analysis 

of particular statutes and regulations. This work is not well suited 

to repe"tition of this aaterial. Therefore, only brief and. generalized 

descriptions of the impact under the Equal Rights Amendment in each 

area will be given • 

. "ew" ·",'·j"t· •• 11"9· 
- .. 

··}S"''''X-'ft:OC 

9~erson, p. 917. See e. g., Holy Trinity Church v. United 
States, 143 U. s. 457 (1892~or violation of the Reese rule. 
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1. Protective Labor Legislation 

In years past much legislation was designed to protect women: in 

the labor force. 93 Groups favoring equal rights for women did not 

support the Equal Rights Amendment fearing that "it would deprive 

working women of important gains achieved only after hard-fought 

battles in the late Nineteenth and early Twentieth centuries. Most 

labor groups currently opposing the Amendment invoke the same argu

ment."94 Many changed because:l) it has been realized that under 

present c:onditions, this type of legislation has proved to be more 

oppressi'IJ'e than protective in its effect. 2} Title VII of the Civil 

Rights Act of 1964,95 which expressly forbids discrimination in em-

ployment by sex, has already eliminated much of this type of legis

lation.96 The table on the following page shows that state protective 

laws are being gradually phased out. 

Tt tIe VII provides that it shall be an '\mlawful employment 

practice" for employer engaged in a business affecting interstate 

commerce, who has twe~ty-five employees or more, to "discriminate 

against any individual with respect to his compensation, terms, 

conditions or privileges of employment, because of such individual's 

race, color, religion, sex or national origin.~91 Under the Act, the 

93see , e. g., the Muller diSCUssion, page 1. 

9,L 'E:merson, p. 922. 

95 701~116, 42 U.S.C. 
amended,(supp. V. 1910). 

96 Emerson, p. 922. 

91 103 (a)(1), 42 U.S.C. 

2000 e to 2000e-15 (1964) ~ 

2000e-2 (1)(1964). 



~3IGNIFICANT CHANGES IN STATE PROTECTIVE LAWS SINCE 1966 

A. Changes by State Legislatures and State Officials 

Repealed hours laws 

Arizona 
Delaware 
Montana 
Nebraska 

New Jersey 
New York 
Oregon 
Vermont 

Extended weightlifting law to men 

Georgia 

Rulings by Attorney General that state laws are superseded 
by Title VII or state Fair Employment Laws 

District of,~olumbia Pennsylvania 
Illinois Rhode Island 
Kansas (by Commissioner of Labor) 
Massachusetts South Dakota 
Michj.gan 
Oklahoma Washington 

Wisconsin 

Exemption from hours laws of those covered by Fair Labor 
Standards Act or comparable standards 

California * 
Kansas 
Maryland 

North Carolina 
Tennessee 
Virginia 

Exemption from hours law if employee voluntarily agrees 

New Mexico 

No prosecutio"'s now because of uncertainty as to effects of 
Title VII~, 

North Dakota 

~. Ch~~s by Court Decisions 

Hours Laws (cases cited note 

California 
Illinois 
Massachusetts 

Weight Laws 

California 
Ohio 
Oregon 

* Exemption only partial. 

132) 

Missouri 
Ohio 
Pennsylvania 

36 
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Equal Employment Opportunity Commission (EEOC? is the agency assigned 

administration of provisions. Remedy for violation is through the EEOC 

or, failing there, court action.98 By 1971, the Commission handled 

5,280 charges of sex discrimination, most relating to employer prac

tices.99 While the reasoning in cases Under ~itle VII differs from 

that under the Equal Rights Amendment, "Title VII givies us a preview 

of the manner in which the Equal Rights Amendment would displace 

concepts of ·protective· legislation with principles of equal rights. n100 

The trend set by Title VII would be accelerated by the Equal Rights 

Amendment, forcing adoption of genuine protection for workers of both 

sexes. 

2. Domestic Relations Law 

"To the degree women perform the function of motherhood, they dif-

fer from other special groups. But maternity legislation is not sex 

legislation."101 The two have long been confused, and as Murray and 

Eastwood put ita 

"The assumption that financial support of a family by the 
husband-father is a gift from the male sex to the fesale sex 
and, in return, the male is entitled to preference in the out-
side world, is all too common. Underlying this assumption is 
the unwillingness to acknowledge any value for child care and 
home-making because they have not been ascribed a dollar value.n102 

98 106 (a)-(k), 42 u.s.c. 2000e-5 (a)-(k). 

99EEOQ, Sixth Annual Report. p. 61 • 

. 10°Eaerson, p. 92q. 

101 Jane Crow, p. 239. 

102 Ibid., p. 241. 



Sc)cial attitudes such as this are being seriously challenged 

today. ~rhe present legal structure often embodies such anachronisms 

as the attitude expressed just previously. 'While these rigid stereo

types ar«~ being broken down already, 103 ••• "the Equal Rights Amend-

.ent, continuing this trend, would prohibit dictating different roles 

for men a.nd women within the family on the basis of their sex. 

Couples liOuld be free to allocate privileges and responsibilities 

between ·~hemsel ves according to their own individual preferences 

and eapacities. n104 

3. Criminal Cases 

Most criminal offenses make men and women equally liable by 

statutory definitions and would not, therefore, be affected by the 

Equal Rig'hts Amendment. But in laws pertaining to sexual activity, 

women arn often portrayed as frail or weak-willed in relation to 

sexual ~~tivity, or, conversely, a woman engaging in a certain type 

of sexual activity is considered to be more depraved than a man 

engaging in the same conduct. 105 A few laws with a sex bias may be 

allowed because the bias comes from physical realities. Such would 

38 

be the case in a forcible rape law. Even rape laws, which have singled 

out one activity from other sexual offenses for purposes of sentencing, 

1()3See , e.g. Uniform Marriage and Divorce Act. 308 

1()~erson, p. 953-54; See Emerson, pp. 936-953 (on domestic 
relationliJ law generally); Cit. Advisory Council on Women, Women 1971, 
pp 38-52., {on alimony and other support laws}; Wanat, pp. 35-43 (on 
specific state laws) 

105 . Ibl.d., p. 954. 
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106 embody anachronisms that may work to the disadvantage of both sexes. 

J?or reasons previously noted, courts will not extend to addi-

tional nlasses the included classes in a criminal statute. Instead, 

the enUre law will be stricken. With passage of the Equal Rights 

Amendment, the task of changing penal oodes would fall to the legis

latures.. This should not be unduly burdensome because: 1) reform 

proposals such as the Model Penal Code are available and a nation-

wide c8B~aign of limited duration could easily provide the necessary 

oooperation for all states to adhere to the new guidelines. Such 

campaigns are not unprecedented. For example, the Social Security 

Act107 established a complex system of administration across the 

country in less than eighteen months. 108 2} A two year transi-

tional period is provided for in the Equal Rights ~ndment between 

1()~1a:nd.'s death penalty for rape was held tQ be cruel 
and unus"llal punishment in violation of the Eighth Amendment. Ralph v. 
Worden 458 F2d 786 (4th cir. 1970). "In conjunction with the severe 
penaltie:3 for forcible rape, the defense of consent has developed. 
The exis"~ence of the consent defense (which is unique to rape) has 
the effe(~t of putting the complainant on trial, for she will usually 
be subje(~ted to relentless defense exaJllination, in an attempt to impugn 
her character and suggest that she actually <DDSented to sexual attack. 
The conSEmt defense and corresponding trial tactics that have the effect 
of dete~~ing women from making compl~ints about rape attacks; the 
Federal 13ureau of Investigation estimates that forcible rape "is 
probably the most underreported crime by victims to police." Uniform 
Crime ReJ~, supra note 201, at 13. As a result, some women's rights 
advocates have argued that women would actually be better protected if 
rape we.Et. nrosecuted simply as aggrevated assault." Emerson. p. 960. 

107Ch• 531, 49 Stat. 620 (codified in scattered sections of 
42 U. s. C.) 

108 Emerson, p. 910. 

--------------~,-., .. 
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date of ratification and the date the Amendment will take effect. 109 

4. The r-;~i1i tag 

'l'he long history of male dominance in the Armed Services is 

easy to explain in light of salient, once immutable, facts. Mili-

tary su.ccess once depended upon physical strength, and women who 

once had. no methods of contraception, were frequently if not constantly 

pregnant.; death was not uncommon in childbirth. Neither of these factors 

is important today, especially in light of the need for personnel in 

the military in non-combat positions. "Combat soldiers make up only 

a small percentage of military personnel."110 

Ilenial of equality in the Armed Forces not only denies to 

women a responsibility, it also denies them an important facet of 

citizem,:hip. Professor Norman Dorsen has said: 

When women are excluded from the draft- the most serious and 
onerous duty of citizenship- their status is generally re-
ducE!d. The social stereotype is that women should be less 
conc:erned with the affairs of the world than men. Our poli t-
ical choices and our political debate often reflect a belief 
that men who have fought for their country have a special qual
ific:ation or right to wield political power and make political 111 
decisions. Women are in no position to meet this qualification. 

~!he Equal Rights Amendment, then, woul,d require thatvOlllllm 

be given fair and equal treatment in this most i.DIIIert-t area. 

p: 

1:09 ERA, Sec. 3. This amendment shall take effect two years 
after the date of ratification. 

"110 Emerson, p. 977. This is not to say that women would be 
excludetL from combat. duty, only that these positions are few in 
number. Emerson suggests that since all combat is dangerous, de
grading and dehumanizing, there is little difference between 
brubli~:ing young men and brutalizing young women. 

"111 - .. 
Hearings on S. J. Res. 61 and S.J. Res. 221 Before the 

Senate C:ommittee on the Judiciary, 91st Congress, 2nd sess. 320 (1970). 
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CONCLUSION 

Wo,men in this country are beginning to reexamine their place 

and status with renewed fervor. Outdated principles embodied in the 

law have been attacked. The Equal Rights Amendment would provide a 

constitutional basis for the equality sought by women. Judicial 

change through interpretation of the Fourteenth Amendment is not 

likely. Piecemeal revision of laws by legislative bodies has proven 

to be equally inadequate. A constitutional amendment guaranteeing 

such rights in the tradition of constitutional guarantees protecting 

races t freedom of expression, and the guarantee of due process is a 

proper and necessary step. Privately people will be able to behave 

in any manner they choose. Yet in the all-important sphere of state 

activity, the Amendment stands for the proposition that men and 

women are equal under the law. 

------------_._--_. __ .. 
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APPIIDICES 

The following graphs show the built-in inequality of our system 

with the most easily measured indication, money. If absolute numbers 

mean any1~hing, the graph showing the ea:ming pp between aea and 

wOllen wOllld indicate an increasing problem rather than a decreasing 

problem. 
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fNotice many women work because ; 
l their husband's incomes are ; 

ll~~;~~;; __ .~~~~:r~~i ~;;:ate .1 
Married 

Husband's Income-$7,000 and over 

Married 

Husband's Income-$5,00o-6,999 

Married 

Husband's 1ncome-$3,OOO-4,999 

Married 
Husband's Inclme-Under $3,000 

Widowed, 

Divorced, or 

Separated. 

Single 

Of the 37 million women 
women working in 1968, 4~ 
were su:tPOl:'tiag themselves. V 
Many we" raising childrh nr--
a fatha.less home. 



Per Cent 

~:N ARE THREE TIMES MORE LIKELY AS MEN TO EARN LESS THAN $5.000 

FOR YEAR-ROUBD FULL-TIME* WOBK 
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60r-________________________________________ o ________ _ 

501------------------------------~~~~-------
50 :_ Women 

tQt(~, Men 
40~---------------------------------------__ ----~ 

Under $3,000 $3,000-4,999 $5,000-6,999 $7,000.9,999 $10,000 and over 

*50-52 weeks a year, 35 or more hours per week. 

Year-round Full Time Workers By Total Monel Earnings and Sex, 1968 

About three out of five women, but one our of five men who 

worked year-round full time in 1968 had earnings of less the $5,000. 

Morover, 20% of the women, but only a% of the men earned less than 

$3,000. At the upper end· of the earnings scale, only 3% of the women 

but 28% of the men who worked year-round full time had earnings of 

$10,000 or more. 

Source: U~ S. Department of Commerce, Bureau of the Census: Current 
Population Reports p-60 Nos. 30, 33, 35, 37, 39, 41, 43, 47, 
51, 53, 60, and 66. 
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THE EARNINGS GAP BETWEEN MEN AID WOMEN RDlAINS WIDE 

$8,000 

6,000 

4,000 

1-
2,000 

I 
I 
I 

I • • 

1957 58 59 60 61 62 65 66 67 

In 1951, the median earnings of year-round, full time w.n 

workers were 64% of those of ,en~ By 1966 the proportion had dropped 

to 58% where it remained in 1967 and 1968. The earning gap amounted 

to more than $3,000 in 1968, when the median earnings of year"*,,round 

full-time women and men workers were $4,451 and $1,664 respectively • 

• -.lc'~eAJ 
_ MEN 

Source: United States Department of Commerce, Bureau of the Census: 
Current Population Reports. No. 60. 

-
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