
Indiana's -)ape ,shield Law: 

Its Attributes and TJimitations 

Donna ~~rie Strang 

I. D. LJ-99 
Dr. Jan :Iickish 

July 30, 1982 



·2tf 
I first became interested in the l~ape Shield Law at a rape IJ3~ 

forum in the Student Center on April 21, 1981. 
. '~'n 

Before that time, 

I did not know it existed. I was pleasantly surprised to dis-

cover Indiana had such a progressive piece of legislation. ?inally, 

something was being done about the inherent sexism of the rape 

statutes and the crime itself. 

I always thought that a person's sexual history was personal 

and had little relevance to being raped. I'm not s~ying that a 

victi~'s sexual history should never be used as evidence because 

I am aware of legitimate instances when it would be necessary 

for the defendant's case. }Jowever, even in these instances a 

great deal of discretion should be used. 

As 1 researched the paper, I was enraged at some of the 

closed-minded, sexist attitudes of judges, jurors and the pop-

ulation as a whole. :~o wonder women were reluctant to report 

being raped. I would have serious doubts about justice being 

served through a system that operated under archaic ideas like, 

unchaste women lie, the victim is a woman so she lies. The rape 

shield statute is a positive step toward exposing and eliminating 

these prejudices. 

'L'he only prob'.em I found with the statute was little or no 

publ.ic knowledge about it. Cbviously, it would be even more 

effective if more ueople know of it. Bith this paper I hoped 

to broaden the public's knowledge of the rape shield law. Ask 

my family and friends, I've preached the merits of the statute 

since I stort.ed !'1y paper! 
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The fear of having ones past sexual history mad public and 

open to scrutiny by judges and juries kept many rape victims from 

reporting thejr assaults. In an attempt to combat this problem, 

rape shield statutes have been enacted by various state legis-

1 - d" I '" ld 1 2 " "f latures. in lana s rape SDle_ .. aw 1S a progresslve re orm 

statute designed to spare a rape victim the embarassment and 

humiliation of disclosing her past sexual history when she reports 

her rape. In order to appreciate the significance of the rape 

sheild statute, it is important to understand the factors promp-

ting the creation of this legislation, including the current 

legislation dealing with rape. 

Contrary to some popular beliefs, rape is not a sex crime. 

It is a crime of violence3 with sex or the threat of sexual inter-

course as the weapon. ")ape, in Indiana, is generally de fined as 

sexual in~ercourse with a member of the opposite sex by means of 

force or threat of force or when the victim is mentally incapable 

of giving consent or is unaware that intercourse is occurring. 4 

Indiana legislation, as with most state laws, does not apply to 

sexual intercourse between spouses. 5 

In recent years, the media, legislature and the public have 

focused mJre attention on rape. The Federal Bureau of Investi

gation (FBI) reports that forcible rape occurs once every six 

. t 6 n!lnu es. The statistics show that one out of ten women will be 

raped or sexually assaulted at some point during her life. 7 These 

figures do not express the entire scope of the crime, rape is one 
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of the most underreported crimes. Victimization surveys estimated 

that only one out of five rapes is ever reported to the police, 

while the FBI estimates that for each rape which comes to official 

attention, ten do not. 8 

The underreporting of rape is attributed to many factors. 

First 0 fall, the rape vic tim may be afraid of reprisals fror.'l 

her assailant. Secondly, the victim may be willing to protect 

her assailant if he is someone previously known to her. Thirdly, 

she may not wish to suffer the scrutiny and speculation of her 

family, friends and co-workers. Finally, she has already been 

victimized by her assailant, she has no desire for further har-

assmeyt and victimization from the police, madical personnel and 

the courts. 9 

?orcible rape has been recognized by law enforcement officers 

as O:1f; 0 f tne ;':lost u:nderreported of all Index crL18s, pri[;:cu:--ily 

tecause of the victims' fear of assailants and their embarassment 

over the incidents. The FBI estimated that of all the reported 

offenses :in the rape category during 1979, 76"( were committed by 

force. Atteerpts or assaults to commit forcible rape comprised 

th . d 10 "e reYnaJ_:~ ere 

According to the 1979 Uniform Crime P~rts, there were an 

estimated 75,989 forcible rapes committed in the United States. 

Forci ble rapes continued to comprise less than 1 r; 0 f the Crir:1e 

Index total and accounted for 6"/ of the volume of violent Cril"les. 

Geographically, the ;'~ortheastern States recorded 16~~ of the forci-

ble rape volume; the ~Torth Central States, 23;<; the i/!estern States, 

27'; and the Southern States, the region with the largest po pula-

tion, recorded 34« of the forcible rape volume. 1 1 
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The number of forcible rapes in 1979 increased 13~ over 

1978 and 35~ over 1975. During 1979, 39% of the forcible rapes 

occurred in cities with 250,000 or more inhabitants, where an 11~ 

increase in volume was recorded. In suburban areas, forcible rape 

offenses rose 12-' and rural areas registered a L~"; inc rease over 

1978. All regions indicated upsurges in the volume of focible 

rape offenses with the largest increase in the North Central 

States with 16~<; 14 r
' in the Southern states; 12(0; in the North

eastern states; and 11:~ in the ':Vestern States. 12 

The statistics for lndiana are equally alarming. The Source 

Book of Criminal Justice Statistics, 1980 reported the offenses 

known to the police in cities with populations over 100,000 for 

crimes committed in 1978.:;;vansville had 4L~ forcible rapes re-

ported; Fort ~ayne reported 59; Gary reported 192; and Indianap

olis had 341 forcible rapes reported. 13 

Considering the particular components of rape, it is not 

surprisinG that more women do not report the crime. She has been 

attacked, threatened, her privacy invaded, she's been forced to 

submit to or commit acts which are against her will and put in 

fear for her safety and possibly her very life or lives of her 

family. ~hen she reported the crime her victimization began again. 

This time her victimization comes in the form of stereotypes. The 

rape victim is regarded as damaged goods and characterized as dis

poiled or ravaged. 14 She also has to deal with such archaic ideas 

as, Ilshe was asldng for it," "no female can ever be taken against 

her will," and "it doesn't matter since she wasn't a virgin.,,15 

~hen the case gets to trial, testimony regarding the victim's 

previous personal behavior, specifically with respect to her sex-



ual behavior, was considered admissable evidence, while that of 

the defendant's sexual history was not. This effectively re-

sulted in putting the victim on trial with respect to her conform-

ance with conventional mores about acceptable female behavior. 

This was frequently highly effective in discrediting the testi-

f tl . t· . t' . d f' 16 mony 0 ~e VlC lID In ne mln S 0 Jurors. Not only must she 

overcome the prejudices of those she turns to for help, but with 

the law's focus upon corroboration, consent and character, she was 

forced to offer to the judge and jury proof nore stringent than 

lIbeyond a reasonable doubt,tI in effect, "beyond all doubt. 1117 

During the trial, the defense attorney would try to persuade 

the jury that the victim had prior sexual relations with the de-

fendant and others. Gne reason for disclosing such prior sexual 

history was to contradict or impeach the testimony of the rape 

victim. A second objective, was to take advantage of an archaic 

and indefensible evidentiary rule that existed in some states, 

the so-called "unchaste witness rule," which held that evidence 

of the witness! prior unchastity is relevant and admissable to 

diminish the witness' credibility. The third and most important 

objective related to consent. 18 ?vidence of prior sexual activ-

ity with the defendant and others has generally been regarded as 

adnissible because it increases the likelihood that there was 

19 consent. - Those victims that did invoke the legal process, 

payed the price in personal exposure and often found that their 

sacrifice had netted them absolutely nothing. The jury would ac

ocuit the man of rape but lIconv1ct the woman of loose behavior. 11
20 

"any victims, feelinG that the attack was bad enough, did not 

wish to ~rolong the agony or to pursue reporting the crime and 
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prosecutirg the offender because of harassment and humiliation 

they had traditionally experienced in their dealing with police, 

prosecuting personnel and the defense attorney in the court pro

ceeding. Awareness of these problems and the subsequent ram.ifi

cations21 motivated many women's organizations to concentrate 

their efforts on making legal agencies aware of the need for 

t " d 1" "tl th "t " 22 more sensi-lve ea lngs Wl ~ e V1C 1m. 

nbviously reforms were badly needed. In 1974, the American 

Ci vilLi berties Union (AC:JU) ':!omen' s nights Pro ject23 drafted a 

proposal arguing that inouiry into prior sexual history chills a 

complaintant's willingness to prosecute and results in unjust 

acouittals. The proposal begins with rules for determining 

the admissibility of evidence regarding prior sexual history.24 

It states that in rape trials where sexual intercourse be-

tween the prosecuting witness and defendant is admitted, the 

prior sexual histor~! of the victim is otherwise excluded except 

when, such prior history lead the defendant to reasonably believe 

that consent was present at the time of the alleged rape, or 

such evidence would rebut evidence of the witness' chastity in-

troduced by the prosecution. The prior sexual history of the 

prosecuting witness is adBissible only to refute specific facts 

not general credibility of the prosecuting witness. 25 

The final section of the proposal details the procedures for 

admitting evidence of the victim's prior sexual history. First, 

the defendant must submit an affidavit listing in relevant detail 

how the sexual history of the prosecuting witness is relevant to 

the issues in his case. Such evidence must be admissible under 

the above sections of this proposal. Secondly, if the court 
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determines that there is a reasonable probability that the evidence 

is relevant, then an in camera hearing will be held with all the 

involved parties and their counsel. ~inally, during the in cam

era hearing the defendant shall present relevant evidence and ar-

guments to the judge. The defense counsel is rot renuired to dis-

c10se the actual evidence used to prove the theories, just an ad

equate re?resentation of the facts they'll use. 26 

Since 197Lh nunerous states have adopted rape shttld statutes. 27 

The remaining state legislatures, including the national one, have 

attempted passing or are in the process of passing similar legis-

J t · 28 l' 1 .' -Ll l' . t d ' t . _a lon ·.'/.ncn \Vl __ ._lr.:lJ. the efense: s au horlty to introduce 

the victi~'s prior sexual behavior. Tn addition to the ACLU 

proposal, the model legislation for much of the revised and 

currently proposed rape s};.eild laws has been the ;lichigan stat

ute which went into affect in April 1975. 29 Hj_chigan' s new law 

incorporates the crime of rape into the more general offense cat

egory of criminal sexual conduct. 30 'T_'he statute drops the cor-

roboration reCluirement and prohibits cross-examination of the vic-

tim's prior sexual history unless such ~uestioning is absolutely 

relevant. It also is virtually nonsexist in that a woman can be 

charged VIi th raping a man by using a weapon to force him to per-

form sexual acts with her. The legislation includes homosexual 

rape and provides for legally separated husbands to be charged 

with raping their estranged Vlives. 31 \;'Jhen Indiana's rape sheild 

legislation was introduced in 1975, the Michigan statute had been 

used as the guidelines for its creation. 32 

~)r_ ,Januar~T 13, 1975, dur:Lng the 99th Session 0 f the General 

Assembly, "epresentative Dennis Avery, a Democrat from Evansville, 
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propsed a bill for an act to amend Ie 1971,35-1, by adding a new 

chapter concerning evidence in certain criminal cases. This bill 

concerned the admissibility of a rape victim's past sexual conduct. 

3efore thE! bill was voted on, Pepresentati ves Eayes, Doyle, Fruech

tenicht, Duconb, Thomas, and r!eoding were added as co-authors. The 

bill was passed witt 92 yeas and only ~epresentative O't~ley voting 

against the bill.33 

The bill was sent to the Senate where it was sponsored by 

Senators Duvall and T,ouch. The bill was referred to the Judiciary 

Committee where it smoothly went through the three readings nec-

essary for a vote. In the vote the bill was unanimously approved, 

47 yeas and 0 nays. The l)resident of the Senate signed the bill 

and sen tit to tLe Governor. 3L
! 

C:'n April 11, 1975, Governor otis Bowen signed the bill into 

law. The amendment became effective on October 1, 1977. In 1979, 

the statute was amended to include the past sexual conduct of a 

witness o~her than the accused as inadmissible evidence also. 35 

Indiana's statute36 excludes evidence which includes opinion, 

reputation and specific evidence of the victim's prior sexual con-

duct. '!o reference of this evidence can be made in the presence 

of the jury. ~vidence Day be admitted after the judge's deter-

mination that it is material to the issue at hand and it's in-

flammatory or prejudicial nature does not outweigh its probative 

value, concerning the witness' past sexual conduct with the de-

fendant, or if it shows that the act upon which the prosecution was 

based was committed by someone else. If the defense wishes to 

have such evidence admitted, a written motion must be made at 

least ten (10) days prior to the trial and an in camera hearing 
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will be held. The same procedure is followed if new information 

is discovered within ten (10) days of the trial or during the ac

t ual trial .• 37 

The purpose of this statute is to eliminate the eubarassment 

suffered bv 
,j 

victims of sexual assaults from cross-examination 

about their unrelated sexual histories prior to the rape. 'The 

statute hopes to protect the victim from II ••• baseless, irrel

evant and grotesr~ue harassments, ,,38 and to encourage victims of 

sexual assualts to report the crime free of the fear of being 

harassed or humiliated when on the witness stand. 39 By more 

crimes being reported, the state increases its number of prose-

cutions, while at the sa:·:J.e til-no, deterrj.ng would be rapists be

cause sus)ected rapists are not as frequently acquitted. 40 

Tn addition to protecting the victim from undo harassDent, 

the statute seeks to allow only evidence which is logically rel-

evant and that its probative value is not outweighed by the evi

dence's inflaDmato~T or prejudicial nature. 41 2elevant evidence 

could be excluded if it presents a substantial likelihood that the 

jury's prejudice will be aroused or it wculd unduly confuse or 

mislead t~e jury.42 This is important because studies show that 

juries react extremely harshly to the compainant whenever she seeDS 

to have, in any way, brought the attack upon herself. They tend to 

import notions of unclean hands into the criminal prosecutions. 

Specifically, it punishes unchaste women by refusing to credit 

their aCCusations even when the cases are meritorious and there is 

no hint 0 f neglecting or deserving conduct. 43 \'!hile the law and 

the judge are interested only in the fact of whether or not consent 

was given at the time of intercourse, juries usually go beyond this 
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issue. 1'hey weigh tie woman's conduct in this case and also closely 

and harshly scrutinizes the female complaintant. The jury is often 

lenient with the defendant whenever there is a suggestion of con

tributory behavior on the victim's part. 44 Consequently, the 

jury usually acquitted the defendant when the judge in the same 

case would have convicted him. 45 It is clearly in the state's 

interest to limit the unnecessary and prejudicial evidence give-. 

to the jury so they base their convictions or acquittals on the 

issue at hand and not the victim's character. 46 

For these reasons, including preventing the further hurnili-

ation of the victim, the statute reouires that such evidence 

must be presented by the defendant and/or the state in a pretrial 

motion including an affidavit stating the offer of proof and of 

its relevance to the issue at hand. 47 If the judge finds that the 

offer of proof is sufficient, an in camera (out of the presence of 

of the jury and the public) hearinp; will be held. During this time, 

the defendant or the state is allowed to question the victim or 

witness regarding the information he stated in his affidavit. 

At the conclusion of the hearing, if the court finds that the 

evidence proposed by the defendant or the state regarding the sex

ual conduct of the victim or witness is admissible, then the judge 

will make an order stating what evidence and the nature of ~ues

tions regarding such evidence may be admitted in the court. 48 The 

sane procedure is fo1'owed when evidence is discovered during the 

1+9 course of the trial. 

'1'he :Ln camera hearing allows for judicial descretion to deter-

mine the merits of each particular case, while following the pro-

cedural safeguards of the statute. The main purpose of this pri-
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vate hearing is to protect the victim from embarassment which might 

occur if her sexual history was disclosed and debated in public. 

Public humiliation of the victim in the pretrial hearing may serve 

the same purpose as humiliation at the trial. ruite nossiblv the . .L ,} 

evidence may be ruled inadmissable so the public will never know 

the victims sexual history. Cn the other hand, if the evidence 

is ruled admissible then it will be presented at the public trial. 50 

The in ca~era hearing does not protect the rape victim from exposure 

of presumptively relevant proof, but it screens out and shields 

against the disclosure of facts that can only smear the victim 
'-1 

and her reputation. 7 

Indiana's rape sheild statute is not designed to give an 

unfair advantage to the victilJ just to protect her from harass-

mente The statute gives the defendant the option to introduce 

evidence of his past sexual history with the victim or the wit-

nesses or evidence which would show that someone other than the 

accused committed the act upon which the prosecution is founded,52 

or to impeach the credibility of the witness or victim. 53 

A past sexual relationship between the defendant and the 

victim is generally admitted as evidence because it has more pro-

bative value than evidence concerning a general lack of chastity 

or specific acts with other men. 54 The defendant does not deny 

that sexual intercourse occurred,just that it did in fact occur 

with the victim's consent or his reasonable belief that she was 

consenting. A history of intimacies with the defendant would lend 

creditability to the clain of consent to yet another sexual en-

counter. It also is snecific evidence pertaining to a defined 

time spar instead of the victim's entire sexual history and gen-
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eralizations and hearsay evidence about her supposed reputation. 55 

Another instance where the victim's sexual history is usually 

admissable is when the defendant is not conceding that he committed 

the act but some otller person did with or without the victim's con

~6 sent./ ~xamples of this include; when the defendant presents an 

alibi defense, he could use prior sexual conduct to try to show 

ttat the victim was wi tb SO:l18one else at the time of the alleged 

act. If the victim was pregnant, had contracted venereal disease, 

or had sei~lan present ill her vagina, the defendant could suggest that 

these indications of intercourse can be attributed to a liasion with 

someone else. Again, ~e needs to be able to identify the oppor-

tunities when the victim had intercourse with SOffieone else. In 

these instances the defendant is trying to establish who may have 

had sexual relations with the victim, n~ if she has a good or bad 

character. 57 

r~he final section of the rane shield statute deals with the 

right of either the state or the defendant to impeach the credi-

bility of the victi~ or witness. This is accomplished by shOWing 

that the witness had prior felony convictions. 58 

-~ny professionals are co~fident about the statute's effec

tiveness. 59 Tn their estimations, the statute is fulfilling its 

purpose. It's protecting the rape victims from harassment and 

victims are more willing to report their assualts and continue 

with the court procedures. 60 (f course, the statute j_s not withe/_ 

its opponents. 61 For example, the statute has been criticized 

not for teing too restrictive, but for not including other ways 

for admission of evidence. The statute makes no provisions for: 

introduction of victim's sexual activity tending to show motives 
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for a particu~ar charge; admission of evidence showing habitual 

sexual conduct with strangers, or of indiscriminate sexual re-

lations with third parties unless such instances tend to prove 

that the accused did not commit the offense. Finally, there is 

nothing in the statute to exclude evidence of the past sexual 

history between the defendant and the victim when it is obvious 

" th t t" 1 "t 62 that there was no consent ln a par lCU ar lns ance. 

~he statute is also criticized for infringing the defendant's 

constitutional rights. The constitutional arguments against a 

limitation of the scope of evidence at the trial concerns the Six-

th Amendment rights of the defendant. The Sixth Amendment es-

sentially guarantees the right to cross-examination through the 

right of all criminal defendants to confront their accusers. 

Arguably, this fundamental right is restricted because the defen-

dant can not introduce whatever evidence of the victim's past 

sexual history he desires. 63 

Powever, there is no constitutional guarantee to irrelevant 

information. Since the legislature declared certain types of 

evidence as irrelevant, the defendant does not have a constitu-

tional argument to have it admi tted. I~ven when some evidence 

is considered relevant, it can be inadmissible because itsl pro-

bative value is outweighed by its inflammatory or prejudical 

6L~ nature. 

Several cases have raised these arguments and tested the 

constitutionality of Indiana's rape sheild law. The defendant 

65 in Roberts v, State claimed that the state statute unconsti-

tutionally discriminated by sex, violated his right to confront 

witnesses and represented an improper interference of the legis-
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lature into the judicial process. The Indiana Supreme Court re-

66 jected all of these arguments. The statutes constitutionality 

was again unheld by the court in Lagenour v. State. 67 In Lagenour, 

the defendant, who was accused of kidnappine and assault and bat-

tery with intent to gratify sexual desires, sought to introduce 

evidence of past sexual history of the prosecuting witness and of 

two other witnesses who had testified that the defendant had, on 

unrelated occasions, assaulted them sexually. The trial court 

refused to admit the evidence. The Supreme Court of Indiana 

held that the statute did not apply to all of the proposed lines 

of questioning, but that the trial court's exercise of its dis-

cretionary pm'ler to exclude evidence did not violate the defen-

dant's rights of due process and confrontation. The court also 

found that there were no indications that the judge's application 

of the statute foreclosed the defense counsel from any line of 

questioni:J.g which would have otherwise been admissible as evi-

68 dence. The court did find, however, that the "rape sheild 

statute does not ap~ly to victiDs of separate crimes nor to 

the victi:n of a kid:lapping. ,,69 '1'he General Assembly acted pronptly 

to remove one of these limitations. It amended the rape sheild 

law so that it now restricts the admission of past sexual history 

evidence not only from the victim of the sexual assault, but also 

for any witness other than the accused. 70 

rehe defendant in Finney v. State~l convicted of rape, rai13ed 

numerous constitutional objections to the rape sheild law; among 

these were claims of violating his right to confront witnesses 

and to equal protection of the laws. 72 The Court of Appeals re

jected the confrontation clause argument on the authority of 
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Lagenour and '~oberts; although the right to confrontation would 

have been abridged if the trial court had barred the defense from 

presenting all impeachment evidence concerning the victim in the 

rape tria~. ~ith respect to the second contention, the court 

found that rape defendants are not a suspect classification and 

that the state need therefore prove only that the statute has a 

ratioral basis for the classification which discri~inated against 

them. 73 The legislature's finding that the statute was needed 

to encourage rape victims to report the crimes and protect them 

from embarassment provided such a basis. 74 The Finney decisior 

has been cited as the rationale in upholding the constitutionality 

of rape shield statutes in other cases. 75 

enacting the rape shield law, the Indiana legislature 

is attempting to level the imbalance between the victim and de-

fendant in rape trials. The use of prior sexual history evidence 

has detered victims from reporting the crime, forced them to 

drop out of the criminal process and has led juries to acouit 

defendants on issues not directly related to their guilt. The 

statute provides the guidelines for evidence admissability while 

allowing for judicial discretion. This combination, insures the 

constitutionality of the statute. The future continued success 

of the statute depends 'on public awareness of its existence and 

its judicious use by trial judges. 
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INDIANA' S E)AP~: SHIELD LAW 

35-1-32.5-1. INADI-HSSIBL2 T~VIDENCE, PAST SEXUAL ACTIVITY. 
--In a prosecution for a sex crime as defined in IC 35-42-4 
(35-42-4-1--35-42-4-4), evidence of the victim's past sexual 
conduct, evidence of the past sexual conduct of a witness other 
than the accused, opinion evidence of the victim's past sexual 
conduct, opinion evidence of the past sexual conduct of a wit
ness other than the accused, reputation evidence of the victim~s 
past--sexual conduct, and reputation evidence of the past sexual 
conduct of a witness other than the accused may not be admitted, 
nor may reference be made to this evidence in the presence of the 
jury, except as provided in this chapter. (IC 35-1-32.5-1, as 
added by Acts 1975, P.L. 322, sec. 1; 1976, P.L. 148, sec. 11; 
1979, P.L. 289, sec. 1.) 

35-1-32.5-2. ~XCEPTICNS TO INADMISSIBILITY. --The following 
evidence proscribed in section 1 (35-1-32.5-1) of this chapter 
may be introduced if the judge finds, under the procedure pro
vided in section 3 (35-1-32.5-3) of this chapter, that it is 
material to a fact at issue in the case and that its inflamma
tory or prejedicial nature does not outweigh its probative value: 

(a) Evidence of the victim's or a witness's past sexual 
conduct with the defendant; or 

(b) Evidence which in a specific instance of sexual activ
ity shows that some person other than the defendant committed 
the act upon which the prosecution is founded. (IC 35-1-32.5-2, 
as added by Acts 1975, P.L. 322, sec. 1; 1979, P.L. 289, sec. 2.) 

35-1-32.5-3. PRCC:=:DUPE FOR ADHITTING EVIDEl'JCE--Discovery 
of new information. --If the defendant or the state proposes 
to offer evidence described in section 2 (35-1-32.5-2) of this 
chapter, the following procedure must be followed: 

:a) The defendant or the state shall file a written motion 
not less than ten (10) days before trial stating that is has an 
offer of proof concerning such evidence and its relevancy to the 
case; 

(b) The written motion shall be accompanied by an affidavit 
in which the offer of proof is stated; and 

(c) If the court finds that the offer of proof is sufficient, 
the court shall order a hearing out of the presence of the jury 
and at such hearing allow the Questioning of the victim or witness 
regarding the offer of proof made by the defendant or the state. 

At the conclusion of the hearing, if the court finds that 
evidence proposed to be offered by the defendant or the state 
regarding the sexual conduct of the victim or witness is admis
sible under section 2 (35-1-32.5-2) of this chapter, the court 
shall make an order stating what evidence may be introduced by the 
defendant or the state and the nature of the Questions to be per
mitted. The defendant or the state may then offer evidence under 
the order of the court. 

-i-



I f nE~W information is discovered wi thin ten (10) days before 
trial or during the course of the trial that may make evidence 
described in section 2 (35-1-32.5-2) of this chapter admissible, 
the judge shall order a hearing out of the presence of the jury 
to determine whether the proposed evidence is admissible under 
this chapter. (IC 35-1-32.5-3, as added by Acts 1975, PoLo 322, 
sec. 1; 1979, PoLo 289, sec. 3.) 

35-1-32.5-4. lIGHT TO IMPEACH CREDIBILITY. --This chapter 
(35-1-32.5-1--35-1-32.5-4) does not limit the right of either the 
state or the accused to impeach credibility by showing of prior 
felony convictions. (IC 35-1-32.5-L~, as added by Acts 1975, PoLo 
322, sec. 1, p. 1768.) 
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INDIANA'S RAPE STATUTE 

35-4.2-4-1. PAPE. --(a) A person who knowingly or inten
tionally has sexual intercourse with a member of the cpposite 
sex when: 

(1) 

(2) 

or 

The other person is compelled by force or imminent threat 
of force; 
The other person is unaware that the sexual intercourse 
is occurring; 

(3) The other person is so mentally disabled or deficient 
that consent to sexual intercourse cannot be given; 

commits rape, a class B felony. However, the offense is a class 
A felony if it is committed by using or threatening the use of 
deadly force 7 or while armed with a deadly weapon. 

(b) ThlS section does not apply to sexual intercourse between 
spouses, unless a petition for dissolution of the marriage is pend
ing and the spouses are living apart. (Ie 35-42-4-1, as added by 
Acts 1976, P.L. 1948, sec. 2, p. 718; 1977, P.L. 340, sec. 36, 
p.1533.) 

-iii-



INTl~?VIEWS 

The following interview took place with State Representa
tive Dennis Avery, a Democrat from Evansville, at the House 
Chambers in Indianapolis, Indiana, on November 17, 1981. 
Representative Avery proposed a bill to add a chapter con
cerning evidence in certain criminal cases. This bill deals 
with the procedures for admitting a rape victims past sexual 
history as evidence in the rape trial. This bill is commonly 
refered to as Indiana's Pape Shield Law. 

0: What were the motivating factors when you ~ropossed the 
statute? 

A: During the campaign my wife and I watched a television movie, 
"A Case of Rape" with Elizabeth ],iontgomery, and I was shocked at 
the treatment the victim received from the police and during the 
trial. It was like she was the one being tried. She was looking 
for justice yet she became the target of harsh treatment, vulgar 
innuendoes and public humiliation and riducule. I realize that 
lots of things are exaggerated on television to make a point, but 
I figured there had to be some truth to it. 

I called different friends of mine who were in positions to 
know the facts about the treatment of rape victims and asked },ow 
realistic the movie was. Unfortunately, they all said that the 
movie was a pretty good description of the typical rape trial. 
I was outraged. It was so unfair, a woman is victimized by her 
assailant and again when she turns to the courts for help. 
Q: What did you do then? 
A: Shortly after that the public television station in Evans
ville invited all of the candidates to a rape forum. During the 
forum, I said that I was opposed to a woman's sexual history 
being admitted as evidence because in very few instances did it 
have any relevance to the case at hand. At this time, the public 
was becoming more aware of rape and all of the horrors associated 
with it. Apparently many of my constituents were also enraged 
by the treatment of rape victims once they reached the courts. 
I decided that this was an issue I could rectify if I were elected. 
(~: Pow did you proceed after the election? 
A: ?irst we celebrated. Seriously, I really wanted to do some
thing about the problem, but as a realtor, I didn't have a legal 
background and I didn't know how to proceed. I wanted something 
that would be practical and effective, and that would survive the 
scrutiny of the courts. 

I called various friends and I explained the components that 
I wanted the bill to have and we started doing research. Portions 
of the rUchigan sexual assault statute proved to be exactly what 
I was looking for and I used these as my guidelines • 
. ~. Did you have much opposition to the proposed legislation? 
A: ~urprisi~gly not. Of course? a few things were changed in 
commlttee--l1ke, some of my wordlng. The changes weren't major 
and they were easily inserted. I think that the timing was 
important also. As people became more aware of the problems 
dealing with rape, they wanted some type of legislative reform. 
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Consequently, I had a lot of support for this bill. Women in 
Politics helped lobby for the bill in the Senate. The National 
Organization of Women, the Indiana Women's Political Caucus and 
the Prosecuting Attorneys Association were also very supportive, 
just to name a few. 
c: Wtat were your feelings when the bill passed? 
~: I was very excited. This was my first major piece of leg
islation since coming to the house. It passed through both com
mittees with very little difficulties and then was virtually 
unanimously approved by members of both houses. I was elated 
when the governor signed the bill into law. 
C: ~ere you aware that the constitutionality of the bill was 

tested? 
A: Yes, I was. Each time a rape case was appealed with the 
shield law listed as an infringement of the accused's rights, 
I held my breath. I like to think that the law is effectively 
protecting the rape victims and witnesses from disclosing their 
past sexual history. l'Iaybe this protection also encourages 
women to report the crime and press charges, too. After public 
awareness and support, judicial scrutiny and approval are crucial 
for the continued life of the law. The only doubts I ever had 
with this law were if the wording was correct so as not to 
infringe others' rights and thus be considered unconstitutional. 
Thankfully, the law hasn't been held unconstitutional in current 
cases, and I hope this record continues. 
~: Earlier you mentioned witnesses, what were the contributing 

factors in amending the bill to include witnesses? 
A: I was really proud of that Dill because I thought it was 
working effectively. VeIl, it was to a point. Two of my con
stituents were raped at the same time and their cases were tried 
seperately. The attorney didn't bring up the victim's past 
history, ~::)Ut since each woman was a witness to the other's rape, 
he attacked her credibility as a witness through her past sexual 
history. 

I was furious. Protecting witnesses from unnecessary pryirg 
of their sexual history is equally as important as protecting 
the victim. If you thought that by coming forward as a witness, 
your past was going to be put under a microscope, you'd probably 
be very hesitant about doing so. ~hen the house resumed I pro
posed the amendment so the original bill would include witnesses 
as well. It was passed with no snags, and that's how the bill 
stands today. 
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This interview took place >Iarch 11, 1982, at a rape aware
ness program during Lutheran Chur?h \'10 men , s mee~.ing at. Resur::ec
tion TJutheran Church in Gary, Indlana. Glenda ;':orley lS actlvely 
involved in Calumet \'Jomen United Against Rape. She conducts 
rape awareness and prevention programs and self defense workshops 
allover Lake County. 

(',: What is the purpose of Calumet Women United Against ::1ape? 
A: C.W.U.A.R. is a non profit voluntary association organized 
to provide necessary and supportive assistance to rape victims 
and victims of sexual attacks, and to provide the community with 
inforDati:'1 concerning rape. The C.W.U.A.n. advocates are trained 
volunteers who give their time to help women and their families 
through a difficult period of their lives. The organization also 
seeks to increase the reporting of rape incidents, along with 
eventual prosecution and conviction of guilty persons. 
Q: What type of services does C.W.U.A.R. perform? 
A: Besides the awareness programs and self defense classes, 
we offer confidential counseling and support when the rape vic
tim needs someone to talk to. ~e're also a sympathetic friend 
for the rape victim at the polic station, hospital, and in court. 
~e give the victim information about police reporting, investi
gative pr8cedures and legal information for victims interested in 
prosecuting. 
C~: You're aware then, 0 f Indiana's Rape Shield Law? 
A: Yes, we are. ~any of our pamphlets have ~ summarized version 
of the Shield Law on them. They say Indiana's Rape Shield Law, 
signed in 1975, prohibits the admission of information about the 
past sexual conduct of the victim with anyone other than the 
alleged rapist. The advocates also mention the rape shield lavf 
during rape awareness and prevention programs and workshops. 
When a rape victim contacts us, we explain the statute in detail 
in hopes that it will help convince her to prosecute. 
(~: Do you feel that the statute is effective? 
A: Yes, to some extent. It helps many victims decide to pros
ecute, because they don't have to worry about their sexual his
tory being brought up. But there are ways for t:te defense attor
neys to get around the law, so I think it should be stricter. 
There should also be more victim protection laws and stricter 
sentences for rapists in order for more women to prosecute. 
liaybe the stricter laws will deter some people from raping in 
the first place. 
(: Do you think wornen in Lake County know about the statute? 
A: No. According to many of the victims, C.W.D.A.R. does most 
of the explaining aoout the rape shield law. J\~ost of the time 
the victim doesn't hear it from the police until she talks to a 
detective. }:'are"ty are the women we talk to informed about the 
statute from the police officers or the hospital personel. I 
guess there needs to be more people, besides C.W.U.A.R. providing 
rape awareness programs. 

~ talked with some of the volunteers at the Coalition Against 
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T?ape in [,'Lmcie. Their goals are much the same as C. VI. U.A. R. , 
but they really don't deal'vd th the prosecuting aspect concerning 
rape victims. Their major functions are to provide immediate 
assistance for the rape victim, educate the community about rape 
by dispelling the myths associated with it, and refer the vic
tims to other agencies who can be of further assistance to them. 
The victims are told of the rape shield law through the police 
and the prosecutor's office. 

This interview took place riay 7, 1982, at a public rape 
forum at the first ~Jnited ;:ethodist Church in Ilerrillville, 
Indiana, and ::ay 11, 1982, at ,Judy Petro's office in the 
Government Corilplex at Crovm Point, Indiana. L'S. Petro is an 
officer with t:ne TJake County Sheriff's Department and a member 
of the ~ape Investigation Squad. 

\,.': What is the!<ape Investigation Squad? 
fl.: The squad was formed as a special unit to deal with rape and 
other sex crimes in Lake County. This way rape victims receive 
sympathetic, yet professional assistance from the police. The 
officers have been trained in sex crimes investigation and 
psychological crisis intervantion techniques. The unit has es
tablished liaison with other components in the system such as the 
hopitals and women's groups, mental health associations, etc., 
so we're able to refer them to places where they can receive the 
aid needed at the time. 'Xe also work closely with the prose
cuter's office so we know the kind of information needed for a 
strong case, so we have increased the probability of more effec
tive prosecution. 

Are you familj_ar with Indiana' s ~:)ape Shield Law? 
A: Yes, I am. We have periodic in service seminars where new 
techniques, procedures and equipment are discussed, as well as 
problems which arise in investigations and personal appearances. 
~: ~~at are you feelings about the shield law? 
A: It's been a long time in coming but I think it's a definite 
step forward in the treatment of rape victims.After reporting 
the rape and the WOl1an l1as calmed down, we explain the statute. 
1f she decides to go on with prosecution, she knows theres some
thing to protect her from an invasion of her privacy. You'd be 
surprised at the majority of women that have never heard of the 
statute. They're really releived to know that their entire sex
ual h:i:story \von! t be drug out for public inspection. We also 
remind them again when a suspect is in custody and there's a 
greater possibility of going to trial. 
~: Do you think the statute is effective? 
A: I think the shield law is effective in that it helps victims 
decide to prosecute since they are protected from needless in
quires into their past sexual conduct. The only drawback is, 
not enough people know about the statute. It takes a great deal 
of explaining for some women to convince them that they are pro
tected from the horrors associated with going through with the 
trial. Pefore the statute and special rape units, several women 
told me the actual rape was horrible, but it didn't compare to 
being raped again by the disbelieving and accusing policeand 
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courts systerr. that thought that I1good girls" couldn't be raped 
but if you were, you probably asked for it and enjoyed the rape 
anyway. 

This interview occured november 18, 1981, in the law 0 ff:Lc e 
of :Srma ~~ave. ;'s. 1]ave is the Deputy District Attorney in Del
aware County that handles prosecution of the rape cases. 

l:Jhat were your first reactions to Indiana's Pape Sheld Statute? 
A: At first I was skeptical. I had questions about what the 
legislation covered. ()ther than that I was glad. Indiana was 
revising it's entire criminal code around that time and the chages 
were definately needed. 
G: Have you initial doubts been alleviated? 
A: Yes. After being used for a couple of years, the guidelines 
are clearer about what is considered relevant to the defendant 
and what is merely prejudical to the victim. Some sexual history 
can be admitted if the judge decides it's relevant in the in 
camera hearings. This is important becaus~ it gives the defendant 
the opportunity to present evidence which might benefit his pos
ition while at the same time protecting the victim from public 
disclosure of her sexual history. Judicial discretion and the 
in camera hearing protects both the defendants rights and the 
victim's in addition to insuring that the law remains consti
tutional. 
r. ~~oVl does the rape shield statute work in Delaware County? 
A: It's basically efficient. Before the trial I file a motion 
in limine which precludes the defense attorney from examing the 
victim concerning her prior sexual conduct. This puts the de
fense attorney on notice and if there's some evidence which might 
be pertinent, he ca~ file a motion accompanied by an offer of 
proof and let the judge determine its relevance. 
(: Do you think the statute is serving its intended purpose? 
A: Yes. We're at a point where people consider the sexual 
history of the rape victim. ence they have come forward and have 
been assured 0 f the F~ape Shield [Jaw and its protection, they're 
willing to go through with the prosecution. It has the effect 
of removing the reluctance to continue with the proceedings. 
The only problem here is informing rape Victims, and the public 
as will, about the existence of the statute. Often the polic 
officers don't know or aren't comfortable telling rape victims 
about it. Once this hurdle has been overcome, the rape shield 
law can be used to its full potential. 
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Roberts v. State of Indi~ 

373 IT • .E:.2d 110 3 

FAcrs: Appellant c:;oberts was convicted of four counts at the 
conclusicn of a jury trial in f~rion Criminal Court on January 
13, 1977: first degree murder, two counts of kidnapping, and 
rape. Ee was sentenced to life imprisonment for the murder and 
kidnapping counts, and to 21 years imprisonment for the rape. The 
c rime in question occurred at about Lj.: 00 a. m. on r: ovember 14, 197L~, 
when a yeung woman, driving home with her infant son was acosted 
by a gunman at an Indianapolis intersection. The Gan entered the 
car and drove away with the woman, eventually raping her twice 
and leaving her locked in the trunk. Several miles before the 
woman was left locked in the abandoned car, her child had been 
left abandoned to die outside in the subfreezing cold. 

TJESrCT(T: l.'Jhether or not the rape shield statute unconsti tution
~lly discriminates between the sexes, violates the Sixth Amendment 
of the United States Constitution by restricting a defendant's 
cross-examination, and is an unconstitutional intrusion of the 
legislature into the judiciary. 
HO'JDIfTG: 1:0. 
~:;ATIor:jFJI:: Pivarnik, ,J. ,--T~othing probative of either the pros
ecutrix's credibility or the appellant's guilt or innocence in 
this cause is exceuded by the court in sustaining the motion in 
limine relative to this evidence. Appellant was not prevented 
from proper cross-examination and presentation of evidence re
lating to the prosecutrix's relationship with the deceased child 
in question. The contested statute is no more an unconstitutional 
discrinination between the sexes than are our rape statutes Gen
erally. "~Qither is 1t ar~ u:::l\7arranted intrusion of the legisla
ture intc the judiciar~/, but it is rather a rational atte:ll)t b,~' 
our leci.slature to protect a prosecutrix frorl the Bert of base
less, irrelevant, and crotesque harassments as the appellant 
wished te perforn here. 
Affirmed. All Justices concur. 
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F:oger D. Lagenour v. State of Ind~ 

376 F.E. 2d 475 

FACTS: On April 26, 1976, the prosecuting witness, a 16 year old 
~irl, accompanied two male friends to the Colonial Bar in French 
tick, Indiana, she remained in the car. The two friends met 
appellant and conversed with him. One friend told the other to 
go check on the girl, but the latter was inebriated so the appell
ant volunteered. lIe told the prosecuting witness that he was 
going to pick up Timmy, the drunk friend. However, he drove 
instead to a small country lane where he removed his pants and 
the girl's lower garments despite her resistance. ~hen another car 
pulled into the lane, they both replaced their clothing and appell
ant returned to the parking lot. Appellant brought Timmy to the 
car where they found prosecuting witness sitting in the car crying. 
Other accuantances from the bar gathered and someone called the 
Frenc~ Lick police, The appellant was apparently arrested there, 
although the record is unclear on this point. At the trial two 
young women testified that appellant had also made sexual assaults 
upon them. Appella~t was charged with crimes arising from the 
two others' testimony but both prosecutions were dismissed by the 
prosecutor. Appellant was convicted of the offenses of assault 
and battery witll intent to gratify sexual desires. 
r':m::;STIOT!: Whether or not the rape shield law unconstitutionally 
violates the guarantee of the Sj_xth Amendment for the cross
examination of the prosecuting witness. 
lIC)IJD G: ITo. 
l'ATICI~A The primary issue before us is whether the total 
limitation prevented appellant from conducting a full and effective 
cross-examination of the three women in voilation of the constitu
tion. Appellant has relied upon the general contention throughout 
that the limitation deprived l-lim of "reasonable latitude in effec
tively cross-examining the witness , • • in eliciting facts con
cerning their prior sexual conduct for the purposes of revealing 
their reputations for veracity, possible biases, prejudices or 
ul terior motives." 'l'here is no suggestion made of the existence 
of any line of Questioning related to any of the witnesses which 
could have been followed in the absence of the limitation, we 
require the showing of an actual impingenent upon cross-examination. 
Affirmed. DeBruler, J., Gruan, C.J., and Hunter, Prentice and 
Pi varnik, J. J ., concur. 
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Gary Velman Finney v. State of Indiana 

385 "T .. ., 
.L • J.:.J. 2d L~77 

FACTS: The rape victim testified that on September 17, 1974, 
she Vias hi tcrLhiking on U. S. Highway 6 and she accepted a ride from 
the defendant .~::e was supposed to tal~e her home at the Liberty 
Farms Trailer Park. Instead, Finney turned off U.S. 6 and drove 
around for almost an hour until he parked his Volkswagen near an 
abandoned building. 0hile holding a knife to the victim's throat, 
he grabbed her breast but when she began to scream at hi~ to leave 
her alone, he put the knife under his leg and said he would take 
her home. However, he drove her to a cornfield and told her if 
she tried to escape, he would hurt her. He ordered the victim to 
undress and get in the back seat where he raped her at knifepoint. 
Then the defendant drove her home where they scuffled in her attempt 
to snatch his keys. As a result, the victim received minor scrat
ches. She enlisted the aid of neighbors to call the police. 
~ater that evening, the victim went to Porter Vemorial !Iospital 
for a medical examination. Finney was convicted in Superior 
Court Porter County, Bruce ~. Douglas, Judge, of rape. Defendant 
appealed. 
(USSTIi;~~: Whether or not the rape shield statutes violates the 
6th and the 14th constitutional amendments. 
EOTJDr~G: Xo. 
-;-.M:IC~~ATJI: A) The Indiana Supreme Court recently ruled that Lle 
Indiana ~ape Shield statute does not violate a defendant's Sixth 
Amendment right to confront a witness sice there is not a total 
denial of access to cross examination. The defendant was not 
precluded from impeaching the witness on other grounds such as 
prior convictions of enumerated felonies, bias, prejudice, or 
reputation for truthfulness or veracity. 
B) Since rape defendants are not a suspect classification, the 
e~ual protection clause of the 14th amendment requires only that 
there be a rational and reasonable basis for the classification 
and that it bear a fair relationship to the purpose of the statute. 
In earlier decisions, the court has held that the rape shield 
.statute was a ratio:1al attempt by the Legislature to protect the 
rape victim from harassment that ~ight arise if her prior sex life 
was disclosed in court. Another closely related justification 
for rape shield laws is that they will aid in crime prevention 
because victims, knowing that the statute protects them from the 
embarassment of introduction of evidence of previous sexual activ
ity, will be encouraged to report rape offenses. 
Affirmed. Hoffman, ,J. Garrard, ? J ., concurs • Staton, J., dissents 
with opinions. 
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